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The United Nations has an unfortunate predilection for giving unnecessarily long names to the organs which it creates.  In 1998, I was elected by the UN General Assembly, on the nomination of Australia, to a body which is burdened with the name of the United Nations International Tribunal for the Prosecution of Persons Responsible for Serious Violations of International Humanitarian Law Committed in the Territory of the Former Yugoslavia Since 1991 (complete with capital letters).  I propose to refer to it by the somewhat shorter names of the Yugoslavia War Crimes Tribunal, or just the Tribunal.

Because the Tribunal has come into the public eye only relatively recently because of the publicity being given to the trial of Slobodan Milošević, very little is known of how and when it came into existence and how it operates.  I propose, therefore, to start with a few historical notes, and then to outline what is presently involved in its operation.  In this way, the information technology challenges which arose in setting up the systems under which the Tribunal operates will be appreciated better.

The Yugoslav War Crimes Tribunal was created by a resolution of the UN Security Council – passed unanimously, as it happens, in 1993.  The Balkans were at that time involved in the disastrous wars which accompanied what many saw to be the inevitable break-up of Yugoslavia following the death of its long time President, Marshall Tito.  Not long after the Gulf War was thought to be over, the world’s television screens became flooded with pictures from this new area of conflict, and details of the many atrocities which undoubtedly occurred there were easily found and published by the news gathering agencies.

Slovenia was permitted to secede from Yugoslavia with little bloodshed.  Very much more blood was shed in Croatia when it sought to break away, although the image on the television news which most of us would recall was the wanton and senseless destruction of the old walled city of Dubrovnik.  The war then moved from Croatia to Bosnia and Herzegovina.  The siege of its capital, Sarajevo, began with shelling from the hills surrounding the Muslim area of the city, randomly killing citizens on a daily basis, a siege which was to continue for four years.  The spectre of ethnic cleansing became even clearer in Bosnia than it had earlier been in Croatia.  The fighting between the Serbs and the Croats, the Croats and the Muslims, and the Serbs and the Muslims became even more a nightly spectacle, leading those of us who had not experienced the Second World War to imagine that this was a repeat of the war in Europe, but in colour rather than in black and white.  Pictures of the starving inmates of the concentration camps in Bosnia, controlled variously by all three ethnic groups, were a chilling reminder of man’s inhumanity to man. 

The international community had largely failed to intervene when the Balkans began to explode and break up, but it finally reacted with a very dramatic gesture.  It set up the first international tribunal to try criminal charges since the military tribunals of Nuremberg and Tokyo at the end of the Second World War.  This was indeed a dramatic gesture, but it was at first unfortunately little more than a gesture.  It is now the generally accepted view that the Yugoslav War Crimes Tribunal was set up by the international community in order to demonstrate that it was at last doing something, thus avoiding the need for international military intervention, but that in truth the Tribunal was intended to fail.


Following the passing of the Tribunal’s Statute by the UN Security Council, eleven judges were elected (among them my very distinguished Australian predecessor, Sir Ninian Stephen, a former justice of the High Court of Australia and a former Governor General).  The eleven judges went to The Hague in November 1993 to be “installed”, as it is quaintly put, in their office as judges.  They made their solemn declarations, they were welcomed by a few hopeful speeches, and then they retired to dinner at a restaurant in the seaside suburb of Scheveningen alongside The Hague.  There they elected the Italian Judge, Antonio Cassese (a law professor), as their first President.  The Tribunal was provided with a few rooms at the Peace Palace (which is the seat of the International Court of Justice in The Hague), a secretary and a legal officer, and the judges sat down to see what they could do to keep themselves busy.  It was made abundantly clear to them by the United Nations that it would be a good idea if they were to go back home, but the United Nations had reckoned without Nino Cassese.  A mercurial man, Cassese is widely acclaimed for his intellectual capacity, but he was criticised by many for his unfortunate inability at first to understand the concept of judicial impartiality.


Cassese set the judges to work in drafting the Rules of Procedure and Evidence which were necessary to fill in the gaps in the Tribunal’s Statute.  He found the extraordinarily ugly building down the road from the Peace Palace in The Hague where the main building of the Tribunal is still situated, and he started to badger the United Nations, and everyone associated with it, for a budget and to provide a Prosecutor.  We do not believe that we have even yet received a proper budget to deal with the UN-style bureaucracy foisted upon us, but the election of a Prosecutor also proved to be a protracted task, as the Security Council (as ever looking for the political solution rather than the best one) could not agree on who should be the Prosecutor.  The first Prosecutor, Richard Goldstone (a distinguished South African judge), did not take up office until just nine months after the judges had started work.  The first trial did not get under way until May 1996, over two and a half years after the judges had taken up their office.  The accused was Dusko Tadić, a small town Bosnian Serb politician and café owner, who had been permitted by Bosnian Serb prison officers to participate in numerous severe beatings and the persecution of Muslims held in concentration camps in Bosnia, both personally as an instigator and by assisting other Bosnian Serbs to beat them.  He was the first to go on trial because he had been the first to be brought to the Tribunal, having been arrested in Germany for some other offence.

By the commencement of this trial in the middle of 1996, the Tribunal had constructed only one courtroom, which the two existing Trial Chambers shared with the Appeals Chamber.  Two courtrooms were later added.  There are now twenty-five judges in the Tribunal, eighteen of them sitting in six Trial Chambers and the remaining seven judges in the Appeals Chamber,
 but there have been no additional courtrooms constructed  There is thus at present the need for morning and afternoon shifts in each of the three courtrooms, one Trial Chamber starting at 9.00 am and the second finishing at 7.00 pm, with a forty-five minute break in each courtroom for the changeover between cases.  Thankfully, the Appeals Chamber usually conducts oral hearings for conviction appeals only, of which there are less than ten a year, so that its courtroom needs are small.

It will be seen, therefore, that all three courtrooms are under considerable pressure for up to ten hours a day.  Almost all of the equipment was designed during the period 1995-1996, and it was installed in the courtrooms as they became progressively available up to 1998.  Having been designed for the first courtroom in 1996, the same equipment was adopted for the other two courtrooms so that the training of the trial participants – judges, counsel, interpreters, court reporters and court staff – is uniform.

The requirements which the information technology had to satisfy were dictated to a large extent by the international nature of the Tribunal.  Each of the twenty-five judges must come from a different country.  Each judge is required to be proficient in either English or French,
 officially the two working languages of the Tribunal.
  But the Statute also requires the proceedings to be conducted in a language which the accused understands.
  As all the accused so far are of Yugoslav origin, this means that a third language has been added to the two working languages, one which is described (with true UN political correctness) as B/C/S – or Bosnian/Croatian/Serbian, something which most of us already knew as Serbo-Croatian.  An investigation was carried out by expert linguists early in the history of the Tribunal, and they pronounced themselves satisfied that an accused or witness of one Yugoslav ethnicity can understand the dialects of the other two ethnicities.  The interpreters therefore come from all parts of the former Yugoslavia.  Some problems in interpretation nevertheless occur, and there is a detailed examination of some of those problems which have arisen by an Australian who is an expert in the field, Ludmilla Stern.
  More recently, a fourth working language (Albanian) was added for the purposes of the Milošević trial when dealing with the Kosovo indictment, because of the large number of witnesses of Albanian origin.

This means that – the Milošević trial to one side – everything which is said in court must be interpreted simultaneously from its original language into the other two working languages.  There are three interpreter’s booths in each court.  The interpreters in the English booth must translate into English from both the French and B/C/S languages.  Similarly, the interpreters in the French booth translate into French from both the other languages, and the interpreters in the B/C/S booth into B/C/S from both the other languages.  The skill required for simultaneous interpretation is very great, and the interpreters must be knowledgeable not only in all three languages but also in Yugoslav history and geography, in military practices and in legal procedures.  Everything which is produced in writing for use in a trial has similarly to be translated into the various languages before it can be used.  The documents are dealt with by separate translators, who do not, of course, have to work at the same speed as the simultaneous interpreters.


When I say that the interpretation is simultaneous, I use that term to differentiate it from the form of consecutive interpretation which is used in court proceedings here in Australia and elsewhere, where each sentence is translated before the question or the answer is permitted to continue.  In a simultaneous interpretation, the interpreter is expected (within reason) to keep up with counsel and the witness.  This is an easier task where counsel speaks one language and the witness another, as one interpreter translates the question from English into B/C/S, and another interpreter translates the answer from B/C/S into English.  There is always a perceptible delay between the completion of the statement from counsel or the witness and the completion of the interpretation of that statement.  I would assess the delay at about five words or so.  If you have watched any of these exchanges at the Tribunal on television, you may have noticed that there is usually a pause after the end of the question and before the witness starts to answer it.  That is because he is waiting for the interpretation to finish.  Problems arise where both counsel and the witness speak the same language, as there is no delay waiting for the interpretation to finish, and the Presiding Judge’s principal task in such situations is to monitor the capacity of the interpreter to keep up, and to intervene when the speed becomes too great.  You can easily tell when this happens, as the interpreter’s voice usually rises in volume and pitch the faster he or she is being pushed.  As for the interpreter whose principal language is being used by neither counsel nor the witness, this problem is a constant one.  This most often occurs in the French booth, where there is an inevitable exacerbation of those problems because the French language has less words than the English language, and consequently more words are necessary in order to interpret English into French.


All participants in the trial and members of the public are provided with lightweight headphones and a wireless control unit which gives the user a choice of languages available.  There is a heavy glass wall between the participants in the trial and the public gallery, which is bullet proof for security reasons but which also permits the sound to be cut off from the public gallery momentarily to enable a witness to give an address or to name someone whose identity is being protected.  The geography of the court is such that the witness box faces the bench, and can be seen face-on by the public only on large television screens in the public gallery.  There are many witnesses for whom protective measures are granted to protect their identity from being made public.  In one case in which I participated, the so-called “rape camp” case,
 almost every one of the women who gave evidence did so under a pseudonym instead of under their real name.  Many of them had been forced by the United Nations to return to live in their original home town, where the ethnic mix had changed so that the ethnicity of those on trial had become that of the majority of residents in that town.  Quite apart from the embarrassment suffered by such witnesses in having to describe what had happened to them, the risk of reprisals has remained high, and the witnesses often gave evidence with their face visually distorted on the television screen and sometimes with voice distortion as well.
  Where the witness has been granted protective measures, a screen is placed at the back of the witness box so that he or she cannot be seen at all from the public gallery.  Counsel and the accused do have the witness in full view at all times, and the witness’s identity is disclosed to the accused, with undertakings given by the defence team that such identity will not be disclosed beyond what is directly and specifically necessary for the preparation and presentation of the particular case.

Each of the three courtrooms at the Tribunal operates similarly to a mini-television studio.  Courtroom 1 has seven cameras, Courtroom 3 has six and Courtroom 2 (which is nicknamed the shoebox because of its cramped conditions) has four.  Each of the cameras is in a fixed position, and it is equipped with a zoom lens and a pan/tilt unit, remotely operated by the audio-visual director for that courtroom in a control booth alongside the interpretation booths.  Just as in a television studio, the audio-visual director is able to select what is to be seen by the public gallery and by each participant in the trial (including the accused), who all have individual screens set in the desks before them.  Each camera is connected to an individual video-recorder, and the picture which is shown in the public gallery and on the screens inside the courtroom is also connected to a video-recorder with four audio channels – one for each of the three working languages and the fourth for what can be heard on the floor of the courtroom without any interpretation.  The purpose of this is not only to provide an aide memoire for the judges when writing the judgment in the case but also to provide a record of the proceedings for historical purposes.

The picture which is seen in the public gallery is transmitted directly throughout the Tribunal building to the rooms occupied by the judges and to the offices of various staff members, who have a choice of which of the three courtrooms they wish to watch and which of the four audio channels they wish to listen to.  That picture is also transmitted to large screens in the Tribunal foyer, and to a substantial number of rooms provided for media representatives, but this is shown after a half-hour delay.  The delay is necessary because mistakes are inevitably made by counsel and witnesses by referring to persons by their real name when protective measures have been granted to those persons.  When this occurs, both the video-recording and the typed transcript are “redacted” by the deletion of the wrongly disclosed information before the delayed transmission occurs.


The delayed transmission is freely available for public viewing.  The Milošević trial, for instance, is being transmitted daily throughout most of the former Yugoslavia by television broadcasters there via satellite links.  What you see on the television news also comes from the delayed transmission.  Thankfully, we do not have the media inside the courtrooms.  At times when something interesting is expected to happen at the Tribunal, there is a large array of satellite dishes set up outside the building.  A somewhat more limited version of the video from each of the three courtrooms is also transmitted with a half hour delay on the Tribunal’s website.  The sound is transmitted on the website as you would hear it in the delayed transmission, with a choice to be made of the three working languages, but the picture is refreshed only each minute.

Real-time transcripts in both English and French are provided of all proceedings.  The screen before each participant in the trial which carries the picture seen in the public gallery also carries the real-time transcript, although the French version is available only to those judges who do not speak any English.  This real-time transcript is necessarily fairly rough and ready, and a corrected version, checked against the relevant audiotape of the proceedings, is issued the following morning.  Both the current day’s real-time transcript and the checked transcript of proceedings on previous days are available on a laptop computer in front of each participant (except the accused).  The laptop includes the 1996 version of software called “Live Note”, which permits word searches in the transcript and annotations to be made, but that version is (I must say) but a pale reflection of the system which Grant Holmes, formerly of the NSW Judicial Commission, had set up for me when I was a judge of the Supreme Court here in Sydney at the same time in 1996.  Live Note is also available on the computer in each judge’s room.  The corrected transcripts are available on the Tribunal’s website, as are all written decisions given by the Tribunal – in English, French and B/C/S.

These screens before each participant in the trial also show the picture received when evidence is given by audio-visual link for those witnesses who cannot travel to The Hague.  Any computer-generated material and any material shown on an epidiascope next to the witness box also appears on the same screen.  All participants in the trial are given a short course in how these various services may be utilised before the commencement of each trial.

As a common law judge used to conducting criminal trials with juries here in Australia, I had in the past held a fairly strong view that OJ Simpson-style televised criminal trials encouraged counsel, witnesses and (most unfortunately in that case) even the judge to play up to the cameras and to the enlarged audience watching on public television.  But, after spending two years in a Trial Chamber at the Tribunal, I have to say that I saw no suggestion that the presence of cameras made the slightest difference to the way in which anyone conducted themselves in the trials in which I participated.  I now see that the probable explanation for this was the lack of any appreciation by any of the participants that anyone other than those in the public gallery and in the foyer of the Tribunal building would be watching the proceedings.  Certainly, the number of people watching on the website must be small.  The current Milošević trial has, however, unfortunately reinstated my view that the obviously large audience which is watching that trial by satellite link has encouraged some witnesses (mainly politicians and media people), and in particular the accused himself,
 to play up to that audience.  This is a problem arising from such ready access by the public to the proceedings of the Tribunal which has yet to be resolved, if it ever can be resolved.

Finally, there has been one quite unintended consequence of having a permanent audio-visual record of the proceedings of the Tribunal for historical purposes, one which provides a warning to those judges who may forget that they are being recorded.  The three accused persons who had been convicted by one Trial Chamber challenged the fairness of their trial upon the basis that the Presiding Judge of the Trial Chamber had, they alleged, been “asleep during substantial portions of the trial”.
  In order to establish this somewhat alarming allegation made in that ground of appeal, the appellants were permitted to select, from the audio-visual records of the trial produced by the courtroom camera generally focused on the judges’ bench, those portions of the video recording made from that camera upon which they relied in support of the ground of appeal.  A video tape of some forty hours extracted from an eighteen month trial was produced for the Appeals Chamber to view, which it did.  Having watched those forty hours of extracts myself, I can verify that it appeared to include every time the judge in question even blinked.  The Appeals Chamber concluded that the extensive and detailed descriptions given by the appellants of what was said to be seen and heard on the videotapes were both highly coloured and gravely exaggerated, and that they appeared to have been given by counsel for the appellants with a reckless indifference to the truth.


The portions of the videotapes relied upon by the appellants nevertheless demonstrated a recurring pattern of behaviour where the judge appeared not to have been fully conscious of the proceedings for short periods of time.  In the particular circumstances of that case, it was held that no identifiable prejudice had been caused to the appellants.  It was pointed out that the failure of counsel to voice any objection during the trial was relevant both to that issue and to the grant of fair and appropriate relief.  The ground of appeal was rejected.  The judge in question was defeated in the following election, but he has recently been renominated by his country for election to the new International Criminal Court.  Perhaps he has meanwhile had sleep apnoea treatment.
--------------------------
� 	For example, Judge Cassese at a public meeting urged the international community to prevent the participation of Serbia in the Atlanta Olympic games unless it helped to arrest Karadžić and Mladić, whom he openly described as “war criminals” at a time when they had already been indicted to stand trial before the Tribunal of which he was President:  The Times, 14 June 1996, “Failure to Arrest War Crimes Suspects Mars Talks”, cited in Crimes Against Humanity, The Struggle for Global Justice, Geoffrey Robertson, p 279


� 	A Trial Chamber consists of three judges.  The Appeals Chamber assigns five judges to hear appeals, and three judges to determine applications for leave to appeal.


� 	This requirement is imposed by the United Nations’ instruction to Member States wishing to nominate a judge for election by the General Assembly.


� 	Statute, Article 33.


� 	Ibid, Article 21.4.


� 	At the Junction of Cultures – Interpreting at the International Criminal Tribunal for the Former Yugoslavia in the Light of Other International Interpreting Practices, (2001) 5 TJR 255 (The Judicial Review, Volume 5, p 255).  Ludmilla Stern is a Senior Lecturer in the School of Modern Language Studies at the University of NSW.  One of the more frequent problems arises in the description of relationships, where the same word may mean something different in each of the different dialects.


� 	The French transcript, for example, is about 20% longer than the English transcript.


� 	Prosecutor v Kunarac et al, IT-96-23.


� 	A undistorted version of the witness’s voice is, of course, provided to the interpretation booths.


� 	“Redact” is an American variation of an ordinary (if rarely used) English word which means merely to edit for publication.


� 	Mr Milošević has several times stated that, when given the opportunity to cross-examine the prosecution witnesses, he intends to avail himself of every such opportunity “to speak in the interest of truth” and “to make a comment” (See, for example, Trial Transcript, 10 Apr 2002, p 2793).


� 	Prosecutor v Delalić et al, IT-96-21-A, 20 Feb 2001.





‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑‑
*
A judge of the Appeals Chamber of the UN International Criminal Tribunals for the Former Yugoslavia and Rwanda since 2001, Presiding Judge of Trial Chamber II of the Yugoslav Tribunal 2000-2001, elected on the nomination of Australia as a judge of the Yugoslav Tribunal 1998;  formerly a judge of the Supreme Court of New South Wales 1979-1998, and Chief Judge at Common Law 1991-1998.


This paper was delivered on 21 October 2002, at the 3rd AIJA Technology for Justice Conference (presented by the Australian Institute of Judicial Administration), at Sydney, Australia.
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