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Introduction

1.
The passage, by the Federal Legislature, of the Electronic Transactions Act, 1999 effectively signalled the advent of a major change in the manner in which all elements of the community, including public sector entities, will, in future, transact business.  This was the more so as all States indicated an intention to enact complementary legislation.  Such intention was made good by the passage, in most (if not all) States, of such legislation. 

2.
Although the statutes are expressed in enabling terms, the practical reality is that they merely recognise the inevitability of what, in the recent past, has been an almost exponential development of electronic processes, as the primary means of communication between parties, throughout most areas of business and commerce - a situation which is now expanding at an ever escalating pace.  In such a context it has rapidly become apparent that the Courts cannot continue to be "paper islands" in the midst of what is now becoming an "electronic ocean".

3.
You will recall that the core provisions of the legislation, in effect, stipulate that any requirement to give or record information in writing may be satisfied by means of an electronic communication.  It also authorises electronic equivalence to providing a signature, producing a document, recording information and retaining a document.  Those provisions are of general application, save to the extent that specific activities, or types of activity, are expressly excluded from the operation of the statutory provisions.  No doubt, attitudes may vary from jurisdiction to jurisdiction, but, certainly, it has never been the intention of the South Australian courts to seek such an exclusion.

Implications 

4.
What, then, are the practical implications of such a situation?  We respond to that question by reference to our experience with the South Australian situation.  You will remember that we have the advantage of a totally integrated Courts administrative structure, which spans all State courts and is controlled by the judiciary itself.

5. But a moment's thought will indicate that, if the Courts are to meet their statutory obligations, by facilitating the conduct of business electronically, then major changes need to be implemented in relation to the processes and procedures (Rules of Court and Practice Directions), of all of them.  Moreover, save for necessary transitional situations, it is not economically feasible, in the long-term, to operate, simultaneously, on both an electronic and hard copy basis.  

6.
So profound are both the cultural and the practical changes for the judiciary, the legal profession and the Courts staff alike, associated with the introduction of e-Filing, that it is vital, as a first step, to evolve a workable broad strategic approach, before even addressing the detailed procedural and technical issues to be considered.  Moreover, we have concluded that, at least in our environment, a progressive, step by step, strategy is going to be the most fruitful.  Although these sound very much like motherhood statements, they are, in our view, extremely important, having regard to the inherent cultural problems to be overcome.  There are a lot of computer-shy persons out there!

7. In our work to date, in South Australia, we have taken, as our guiding stars, these working approaches –

· Define which transactions will produce the greatest benefits

· Determine who are the stakeholders directly and indirectly affected

· Establish ultimate goals against which to measure success

· Proceed steadily, taking the simple transactions first

· Consult extensively with all stakeholders

· Proceed by incremental stages, i.e. crawl, then walk, then run

· Commence with restricted pilots, improve them and then release the system for general operation

8. In reviewing the existing situation we keep well in mind the need to avoid the well-known trap of just computerising current processes.  We consider the value of re-engineering them and question everything by constantly asking "Why?".  We also try to learn from the experience of other, non related areas.  At the same time, we examine the legal basis for current practices and, in attempting to reduce or eliminate unnecessary manual interventions, we seek necessary legislative change, where this is seen as desirable.  Of course, some changes need to take place by degrees and, at times, compromise has been necessary. 

Some core considerations
9.
It is stating the obvious to say that an important initial step is to determine the likely impact of a major change, such as a general move to e-Filing, on the local legal profession and its current technical capacity to accommodate such change.  Clearly this will have implications on what is both feasible and desirable in the short, medium and long term.  In our case, we conducted a survey of the legal profession with a view to ascertaining its state of technical development and maturity, and to find out the volume and extent of the interactions legal practitioners had with the courts and which they believed could benefit from being carried out electronically, so that these factors could be taken into account in evolving a workable plan of attack.  That survey produced some results which were both surprising and also served to silence various negative comments which were emanating from the inevitable doubting Thomases concerning what was thought to be the likely adverse potential financial impact on the profession.

10. No doubt the results of such a survey would vary from place to place.  However, in our case, the survey produced an excellent number of responses which revealed that –
95% of respondents had Internet access


73 % had all solicitors in the firm with such access

          80% had Microsoft      19% Netscape


49% had a scanner

49% had Adobe writer software

82 % could read and write material in Microsoft rich text format

Such figures clearly had important implications as to how far and how fast it was feasible to move towards a full e-Filing environment.

11.
In developing an e-Filing strategy we found it necessary, as a first step, to develop 

a number of core principles, which were adopted in relation to all civil jurisdictions.  At the risk of undue simplification, it may be said that some of the key points emerging from those principles were-

(1)
In recognition of the need to contain cost (both for the Courts and the profession) and provide a simple solution, all new systems of procedure should be "Web based",  i.e. communication of "documents" and information will be via the Courts website on the Internet.  The fact that our survey indicated that about 95% of the profession currently has some form of Internet access rendered this feasible;

(2)
Because of some limitations of our existing Civil Case Management System (CCMS) software, the new systems will be phased in, over time, after progressively commissioning a series of pilot programs.  Within those pilots the primary relevant action files will, in most instances, be in electronic format.  In due course of time, when a more sophisticated, commercially supported, electronic case management system becomes available, a full, real-time electronic filing system will be adopted in respect of all new actions, as they are initiated.  Of course, with the immediate adoption or development of systems that are based on a more state-of-the-art platform, such a consideration may well not arise;

(3)
Upon adoption of a state-of-the-art case management system, all hard copy processes will be phased out, as pending actions are concluded;

(4)
Specific provision will be made, by provision of input devices in the Court registries and guidance by Registry officers, to meet the needs of litigants in person and, at least in the short term, those few practitioners who do not presently have Internet access;

(5)
Although the electronic filing system operates on a 24/7 basis, it was appreciated that deemed times of service and receipt of documents in electronic form need to reflect the fact that some practitioners do not maintain continuous Internet access facilities.  Information in that regard was gleaned from the survey originally conducted;

(6)      Users of the new e-Filing system need to register, as approved users, by completing the relevant electronic template on the website.  This process is designed to -

(a)
establish a regime for fee payment, by direct debit arrangements or credit card, and

(b)
implement a system of authentication codes, based on legal firm "L" codes.  In the higher courts there is also a requirement for the nomination of individual authorised users (practitioners), within legal firms (the "L" code holders), utilising the practitioner' s "P" codes and associated passwords; 

(7)
All documents lodged will, automatically, be converted to portable document format (.pdf) to ensure their integrity.  Because they will thereafter be in "read only" format, amendment will need to be by way of a fresh document lodged in the amended form;


(8)
Steps are being taken to review all prescribed court forms, both to ensure continued relevance and also to simplify them.  Input is to be by way of data input templates called up via the Courts website.  These merely seek the relevant variable data for the form in question and then produce the requisite form, duly completed, and electronically file it;

(9)
Affidavits are to be phased out and replaced by electronic statements of fact.  The lodging practitioner will be required to retain a signed original and merely transmit a completed copy to the Court;

(10)
Court logos or seals and associated authentication data will be generated automatically by the Courts computer and added to documents for service, or for transmission outside the jurisdiction;

(11)
The "appearance" is to be abolished in all courts as redundant, and be replaced by a notice of address for service, in which the party filing is required to notify an e-mail address, if that party has one. (In the case of certain statutory requirements for the filing of an appearance, the notice of address for service will be deemed to be such an appearance);

(12)
The primary means of all "written" communications to the Courts is to be by      e-mail and not hard copy letter.  To that end and to facilitate e-Filing generally, practitioners will be urged to subscribe to the international "ReadNotify" system, at a nominal annual cost, to ensure that they obtain an automatic notice of receipt by the Courts of all electronic transmissions sent by them.

(13) Subject to the passage of enabling legislation, steps will be taken to establish a complementary wills registration system, thereby facilitating the ultimate location and proof of testamentary instruments.

Implementation Approaches

12.
Quite clearly, implementation approaches will differ from place to place, dependent, amongst other things, on the Court structure under consideration.  As you will appreciate, with the integrated Courts hierarchy in South Australia, it was possible to develop a common conceptual approach at all levels, with the initial pilot being tested in the high volume Magistrates Court area.  We there commenced by developing a system which enabled civil claims to be initiated electronically from the offices of the legal practitioners either singly or on a bulk batch basis.  This has proved to be a valuable first learning experience.  

Initially, the pilot take-up rate by the legal profession was slow.  This was plainly because practitioners were wary of the process, due to their unfamiliarity with it.  We found it necessary to send out advisers from our e-Business Transformation Branch to discuss the relevant procedures with them, in situ, in their own offices, and to walk them through the process.  Having done that, the take-up rate has increased dramatically, on an exponential basis.

13. We next focused on a simple, interim, e-mail based process whereby practitioners could request electronic disposal of non-contentious civil applications without attendance in chambers.  This was specifically designed to introduce the profession to electronic based procedures and the very rapid turnaround of work associated with them, pending the full development of the general e-Filing pilot scheme.  The implementation of this, also, was accompanied by in situ visits by personnel from the e-Business Transformation Branch to guide legal firms through the procedure and demonstrate the very considerable benefits flowing from.  It is now not infrequently the case that orders resulting from the electronic process are made within two or three hours of the initial e-mail request.  This scheme was introduced on the footing that, as soon as the Web based e-Filing system was commissioned, non-contentious applications would thereafter be handled electronically through the Courts website.  To date, the procedure is working very efficiently.  It is steadily reducing the clutter in the Masters' chamber lists in particular and also providing the profession with a very rapid service.

14.
In summary, the electronic initiatives that we have implemented to date are :-


- The $10 Pre-Lodgement System

This system enables a party to serve a Final Notice of Claim on another party to endeavour to settle the claim before the formal court process is undertaken. The system has been in operation since June 1999 and to date over 13,000 Final Notices have been issued.

- Online Listings

The Court lists for the following day are available on the CAA Website at 4.45pm each day. 

- Magistrates Court Small and General Civil Claims

This system was implemented in June 2001 and enables Civil Claims up to the value of $80,000 to be lodged electronically. To the end of August 2002 over 1,900 claims had been lodged. Data for the system is either entered on the CAA Website or, for an organisation lodging a reasonable number of Claims, a “bulk lodgement” facility is available. This is where a file of data is extracted from the Law Firm’s computer system and into the CAA Website. This utilises the LegalXML file formatting. We took the e-filing file format developed in the USA and with only minor changes, have successfully incorporated it into the system.

The Claims lodged in this system automatically create the court file in the CAA’s Case Management System.

- Non-Contentious Civil Applications in the Higher Courts

15.
Quite apart from any imperatives arising from technical limitations in our current CCMS software, we deliberately approached the general move to e-Filing in two phases, the first of which was a pilot project, utilising that software.  This was associated with the establishment of a reference group of about a dozen representatives of major civil litigators, who were involved in ongoing consultation processes at all stages of development of the main e-Filing system.  The consultations focused on the detailed rules amendments and practice direction required, the necessary redesign of court forms, and the detailed technical development of the main system itself.  The reference group was comprised of a good admixture of experienced practitioners and legal office IT managers.

16.
As you will appreciate, there is an inherent danger, in the ab initio development of what is a fundamentally new and different system, that what is produced may not necessarily meet the perceived needs of users in the most efficient and user-friendly fashion.  A pilot introduction, coupled with such consultation arrangements as we have described, goes a long way towards ensuring that such problems will be avoided.  It also affords an opportunity of fine tuning the evolved system without the pressure and complication of trying to adjust a generally commissioned system, when it is in full flight.  Equally importantly, such a process serves to generate "ownership" of the finally developed system by many of the potential users of it.

17.
The pilot scheme is to be commissioned as from 1 January 2003 and includes a large cross-section of CBD based legal firms involved in civil litigation, as well as regional firms and sole practitioners having regular activity in the civil jurisdictions of the District or Supreme Courts.  We had hoped to activate the new scheme from 1 October this year, but decided to allow additional time for the necessary lead up familiarisation and training of the staff, the legal profession and the Judiciary.

18.
Pilot participants, having registered through the Courts website, so as to capture appropriate details with regard to them and set up a preferred system of payment of fees, will be able to commence civil proceedings in the higher courts electronically from their offices and thereafter file all necessary documentation in those proceedings in electronic format.  All other parties to them also have to file documents electronically.  If a party is in person, or instructs a solicitor who has not registered, then documents filed by or on behalf of that party will need to be lodged through a registry, either in compatible diskette form, or a form which can be scanned into the file.  There is thus a considerable incentive for solicitors not initially involved in the pilot to seek registration as soon as possible

19.
During the pilot phase all proceedings which are pending at the date of its commencement will continue, and all other new proceedings not within the pilot will be commenced, in hard copy format, absent an order by the relevant Court to the contrary.

20.
Documents lodged electronically are placed in a batch file maintained by an Internet Service Provider (ISP) and transferred to the relevant Court, on a batch basis, each evening, for processing.  Assuming a document to be in valid form, time of filing will be taken to be the time at which the last portion of it is received into the Electronic Filing System (EFS).  

Full information about the pilot and how it operates is set out in a quite detailed Practice Direction promulgated to the profession; and also quite extensive supporting amendments to the Rules of Court.  

21.
As an integral portion of the pilot, we redesigned most of the forms in the First Schedule to the Supreme Court Rules.  In the main, they were converted to a quite different, simplified, plain English format.  Some were omitted as redundant and some were added.  Web based templates have been designed to capture the variable data for the prescribed forms. One form is designed for input use where there is no other, specific, prescribed form for a document proposed to be filed.

22.
Form 1 is the notional electronic "front sheet" for all documents filed.  Once a party first completes that form, the various fields of information required for each subsequent, primary document "front sheet" will, automatically, be defaulted into that document upon entry of the P code and password for the party lodging.

23.
Oddly enough, there is, as yet, no commercially supported software program for case management purposes which has the degree of functionality and sophistication which we would desire, as the long-term platform for a filing system.  Our last flirtation with developing our own, customised, program proved enormously expensive and took a long time to stabilise as an effective system.  We are not anxious to re-traverse such a road again.

24.
We envisage that, by the time the requisite software is commercially available, most litigators will have come into the phase 1 pilot and the whole operation will be running smoothly.  At that point e-Filing will become of general, compulsory application in all courts and the residual hard copy files will then be fully phased out. Document lodgment will be on a "real time" basis, i.e. documents transmitted for filing will not initially go into a batch file.  Upon payment of any applicable fee, they will immediately pass direct into the appropriate electronic file, upon being verified by the computer that they are in the correct format.

25.
Needless to say, it will always remain necessary to make special provision for registry assistance to litigants in person.

26.
In summary the electronic initiatives that we are currently working on are :-

- Higher Courts Electronic Lodgement

- Integration of the $10 Pre-Lodgement and Magistrates Court System

At the present time the Magistrates Court system is only available to law firms. By integrating these 2 systems, the CAA will open up civil lodgement in the Magistrates Court to unrepresented litigants, and will allow the transfer of data from the Pre-Lodgement system where the claim moves into the Court process. This is due to be completed in late 2002.

- Secondary Documents in the Magistrates Court

Currently only originating documents can be lodged electronically in the Magistrates Court. In 2003 we will be extending the system so that secondary documents can be lodged electronically.

27. Throughout this presentation we have referred to the consultation processes we have undertaken with the various “stakeholders” in our electronic initiatives. Without the participation of these people, our initiatives would not have been as successful and would not have been accepted in the way they have been.

28.
The groups we have dealt with are summarised below and have been involved from the very start of the initiatives, so that they participate in the design of the system, enabling the Authority to implement the systems that its customers want and will use. In addition we monitor overseas and interstate Courts to learn from their experiences and plans. We also participate in the international groups in developing standards, e.g. LegalXML/OASIS (USA).

29.
The following groups participate in our consultative processes :-

- Law Society Interface Committee

This Committee has been set up by the Law Society to liaise with, and advise, the CAA during our electronic endeavours. The Committee assisted us in developing the Rules of Court, Practice Direction and Forms for the Higher Courts as one of its roles.

- Legal Reference Groups

For the Magistrates Court and Higher Courts electronic lodgement systems we worked, and are working with, a number of Law Firms who are the most active in those jurisdictions. The Reference Group meets every 2 or 3 weeks and assists in the analysis and design of a system to ensure that it meets their needs.

- Law Firms Involvement in Pilot Projects

For the Non-Contentious Applications we selected 14 Law Firms who we thought could most benefit from the system and are working with them during the pilot. We are using their experiences to tune and refine the system, and indeed, to ascertain if it is a useful system, before we release it all Law Firms.

- Site Visits, Presentations and Demonstrations

In addition to presentations at conferences and seminars such as this one, we have a programme of visits to Law Firms to discuss and demonstrate our various systems. We also assist in getting them started on a particular system. To date we have visited over 40 Firms.

Benefits to the Profession

30.
A major selling point, in relation to the profession, is that all practitioners stand to derive considerable advantage from the proposed initiatives, in terms of increased efficiency, cost saving and expedition in conduct of litigation.  Important features are -

· Virtually all aspects of litigation, except contentious applications, compulsory attendance conferences and the actual trial, can be attended to from the practitioner’s office;

· The template system ensures that data entry is as easy as possible, data can be fully validated, and the resulting documents are in the correct form;

· Generally speaking, all communications between solicitors for the parties and between solicitors and the Courts can be electronic;

· Unlike the present appearance, an address for service does not, as heretofore, have to be within 50 km of the CBD if, either it is an address where a legal practitioner filing it carries on practice and it specifies a fax address or it specifies an e-mail address, if, in the latter case, the party initiating the proceedings has also indicated that it has an e-mail address;

· The systems are user-friendly and do not require a high degree of user expertise with the computer;

· Although the user must have Internet access, such access need not be continuous - the prescribed times for service and subsequent action expressly recognise that situation; 

· As part of the system, all common form judgments and orders will, ultimately, be revised and CDs or electronic templates developed for them.  This will facilitate the preparation and submission of minutes and draft orders for settling; and

· There is no new cost to practitioners except, where relevant, to establish Internet access.

Schematic Concept for Pilot System

31.
The schematic concept of the pilot e-Filing systems in South Australia is as shown in Annexure A 

32.
The ultimate aim is to give rise to an electronic record, the schematic concept of which is shown in Annexure B

33.
The standards which have been adopted for the South Australian operations are shown in Annexure C

Conclusion
34.
Courts will, of course, also derive considerable benefit in terms of cost saving and administrative efficiency.  They will be able to offer a vastly improved service.  However, if it is to be successful, the detail of the new system must meet the perceived needs of both the profession and the Courts.  Hence, the importance of developing that detail in an environment of cooperation and consultation.  

35.
Finally, we would like to emphasise that the provision of necessary training and information to the judiciary, the profession and Court staff has been a major undertaking in its own right and is ongoing.  As we have indicated, this has included some physical liaison visits to and actual hands-on training of key users, "in-house", by staff from the e-Business Transformation Branch.  Training is a major topic in its own right and time does not permit us to discuss it in detail today.

36.
As you will appreciate, bearing in mind the cultural conservatism of the judiciary and the profession alike, the conversion to e-business operations is a considerable (and, at times, painful) task.  It has a lengthy and reasonably complicated gestation period.  It is truly a quantum leap of even greater dimension than the move from the typewriter to the word processor.  Of all of the associated difficulties, that related to nurturing the necessary culture change, at all levels, is perhaps the most challenging.  However, if handled in a logical and sensitive fashion, the move to e-Filing  produces enormous benefits for all concerned.
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