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Abstract

This paper discusses judicial involvement in the development of case management systems, particularly for civil cases, in New Zealand and the move towards a computerised case management system as part of the steps taken by the New Zealand Department for Courts to modernise Court processes and systems. The paper emphasises that a joint approach by the administration and the judiciary has been taken to the introduction of a computer based system which is viewed as a partnership seeking shared goals.

The paper discusses early case management strategies adopted by the Judiciary and the adoption of these strategies as a part of the Departmental case management planning. It will also discuss some of the concerns of the Judiciary about the implementation of computer-based systems, and some of the requirements of the system to meet those concerns. There will be a discussion about case-tracking and how this has been incorporated into the Case Management System. 

A number of advantages for the Judiciary are identified and discussed within the context both of case management and the concerns about computer systems that were articulated by Judges. 

The paper concludes with some observations about the Case Management Project in general and concludes with some salutary thoughts arising from the Court Modernisation Project in England

Introduction

The purpose of this paper is to describe and discuss the computerised Case Management System employed for the Courts of New Zealand from a Judge’s perspective. The paper is divided into four sections. The first section will discuss the background to case management in New Zealand and Judicial steps to implement case management in the Courts. The second section will consider the development of the Courts Modernisation programme, the development of a computerised Case Management System and the management system underlying that system which derived from early judicial efforts at case management. Some of the concerns and issues surrounding a computerised system expressed by the Judiciary will be identified. The third section will discuss the benefits and advantages for the Judiciary, identify certain elements of the system that will be particularly useful for the Judges and some of the ways in which the system will assist Judges in organising their work and the cases with which they deal. The final section will offer some reflections for the future.

1.  A Background to Case Management in New Zealand

The Judicial Role Until the Early 1980’s

A former New Zealand High Court Judge, who was one of the early advocates of a more active case management role by the Judiciary, suggested in the early 1980’s that the Judicial role was akin to that of a cuckoo who popped out of the clock as and when required to decide a procedural point or hear the substantive matter, and then retire, disinterested, until further required.

This description correctly depicted the then judicial role as purely reactive, isolated from matters of management or the mechanics of administration and fulfilling a narrow role of deciding issues as and when required by counsel. Effectively the progress of a case was primarily in the hands of the parties. The administration played little part in speeding the process along, other than to manage judicial resources in such a way as to ensure that a judge was available to hear a case at a time allocated.

The administrative body charged with providing support for the Judiciary at that time was the Department of Justice, and Judicial support and management of Court services was but one of a number of roles that the Department fulfilled. Thus there were a number of competing demands for the services provided and the funding at the command of the Department which inevitably led to prioritization and the inevitable competition for a limited pool of resources and funding for the development of new projects and the improvement of the system.

A number of drivers for change developed towards the late 1970’s and into the early 1980’s. The first were a number of large corporate collapses which put an increasing strain upon court and judicial resources. The second was the Royal Commission of Inquiry into the Courts (The Beattie Commission) which reported in 1979. As a result, in 1981 a significant restructure of the Court system took place. The Supreme Court was renamed the High Court, and a new system of rules of procedure were put in place. The Magistrate’s Court became the District Court with an increased jurisdiction and the ability to conduct criminal jury trials. There have been a number of increases in jurisdiction, both in the civil and criminal fields since then, with the result that a significant amount of the work previously performed by the High Court has devolved upon the District Court.

The Emergence of Judicial Case Management

At the same time as these developments were taking place and primarily as a result of 

1. increasing work levels particularly in the civil area and 

2. consequential backlogs of cases and delays in reaching a hearing, 

Judges began to initiate moves to enable a more efficient disposition of cases. Initially the measures introduced were in the form of callovers to ensure case readiness and to develop timetables for action in those cases where it appeared that little action was taking place or which, for one reason or another, had become bogged down. These steps were received with  mixed responses, especially from the legal profession, many of whom considered that this was not a proper area for judicial involvement, and that the progress of cases should be left to the parties. On the other hand, a number of members of the legal profession saw the moves as positive, and a way of dealing with reluctant or recalcitrant litigants. 

At the same time in Auckland a Commercial List was developed for fast-tracking special and complex commercial cases arising from a  number of high profile corporate failures. It was perceived that to leave these cases in the normal civil list would result in unacceptable delays as a result of prioritization and what may be a large number of interlocutory proceedings in such cases. The emphasis in the Commercial List was for an assigned judge to manage a case by utilization of tight timetabling and regular conferences to ensure progress of and compliance with directions. The success of this model was rapidly adopted by other Courts. By the late 1980’s pre-trial conferences and directions conferences were becoming common. These changes and developments were all judge-led, but after full consultation with the Courts administration.

In the early 1990s the Judiciary developed a program known as “Computers for Judges” seeking the supply of computers to the Judiciary and for the development of information and research systems, enabling the utilization of information systems and developing computer networking technology. The implementation of such a program was embraced by the Department of Justice which was then considering the introduction of wide-ranging computer-based systems into the Courts.

A number of practice notes dealing with Civil Proceedings were issued in the District Court to deal with further aspects of case management. These Judge-led initiatives were undertaken in consultation with the Administration who had a stake in ensuring the prompt and efficient disposal of cases. In essence the ever-increasing workloads upon the Court system required a managed approach to the progress and disposal of cases. Significant in the new Practice Notes was an emphasis upon “Case Tracks” – a method of prioritizing cases that were filed, and setting up a structure for managing cases as they went through each track
. Common to all tracks is the activity of a senior member of the Court staff or a Judge who initiates directions and time-tabling orders, and ensure, as much as they possibly can, that such directions receive compliance. Given the number of proceedings and the limited number of staff, this was not always practicable. Nevertheless, the establishment of tracks was designed to utilize resources to manage cases.

Another driver for a more proactive case management system was the issue of confidence in the Justice system – an absolute necessity in a society that places the highest value upon the Rule of Law. For the Rule of Law to have any currency, the institutions and systems that administer the law must be seen to be able to deliver. It is no secret that unacceptable delays were being experienced in the 1970’s and early 1980’s that galvanized initial action by the Judges. Although case disposal has improved as a result of some of the changes initiated, the cost of proceedings and some of the cumbersome and expensive processes, such as discovery, still create a negative impression in the minds of the public and commentators.

There must also be a recognition of the move towards a more “business oriented” approach to the practice of law in the 1980’s. This resulted in the development of conglomerate law firms and the introduction of business efficiencies to legal practice. The gentlemanly pace of practice and the relaxed attitudes of collegial professionals could not survive the scrutiny of time sheets, time costing and the demand for increased fee production. As those who were in practice in such an environment were appointed the Bench, a more critical analysis of the Judicial function was quietly taking place, and “business oriented” judges brought a new culture to the “cuckoo clock” approach to judging.  

None of these changes occurred in isolation, nor are they unique to New Zealand. A concern for the efficient disposition of cases, for credibility in the justice system has been evidenced in a number of common law jurisdictions. England, for example, had the Woolf Report and the reforms that followed upon that. Canada and Australia followed similar paths. The Australian Institute for Judicial Administration (AIJA) is an indication of the importance of the involvement of the Judiciary in the administration of justice and in management systems that enhance it. A central theme underlying case management in New Zealand, United Kingdom and other common law jurisdictions is that of Judge control of litigation by case management.

The Department for Courts, which took over the management of the Courts and the provision of services and support for the Judiciary from the Courts and Tribunals Division of the Department of Justice in 1995 undertook a significant and continuing programme to modernise court administration. An emphasis was placed upon a partnership between the adminstration and the Judges with the shared goals of the efficient administration of justice and enhanced public confidence in the judicial system. It is within the context of the modernisation programme that the current computerised Case Management System (CMS) developed

2. Courts Modernisation and Case Processing 

A Background to CMS

The challenges facing that had been facing case management, and which early initiatives tried to address, were:

(i)
Increasing work volumes in a backlog of cases in the Civil, Family and Criminal jurisdictions;

(ii)
Manual systems mainly utilising paper.  A charge and case-based database system operated in the Criminal jurisdiction but was in addition to rather than as a replacement for a manual system;

(iii)
Inefficient management information systems where it was identified that there was little effective and systematic information for managing Courts and Tribunals and existing information was considered inaccurate and not usefully integrated;

(iv)
Legislative control of business procedures which contributed to unresponsive and inflexible work practices;

(v)
Employment issues which were identified as out-of-date management and employment practices with minimal change to structures and rates of pay;

(vi)
Court buildings which required an upgrades to meet required standards for health, safety, security and inability to incorporate new technology.

Strategies for Case Processing

The major strategies in terms of case processing were seen as follows:

(i)
To optimise the progress of the case through the Courts by redefining the events on each case’s path according to caseflow management principles and the needs of Court users – essentially a development of the case-track system;

(ii)
To address the Administrative procedures that are required to support the progress of the case by utilising appropriate technology and removing tasks that add no value to the process;

(iii)
To enhance end-user services and information for Judicial officers and their research support staff.

New technologies were among the means of accomplishing these strategies and goals.

Judicial Concerns

Although recognising the potential benefits of the utilisation of new technologies for case management  there were a number of areas where the Judiciary had concerns:

(i)
Judges had to be confident that when it is necessary to pass information from one jurisdiction to another this could be done easily;

(ii)
Judges and staff often work, sometimes simultaneously, in a number of different jurisdictions.  For reasons of obvious practicality, Judges, along with other users, required the systems to work so far as possible in the same way in all jurisdictions.  A common Judicial user interface was necessary so that the part of the system that the Judge actually sees and uses did not differ across the various jurisdictions.

(iii)
Fundamental  case management principles should apply, but with a recognition of differences between, say, Civil and Family Courts. Diary/listing systems needed to be common across all jurisdictions.  Judges required one integrated diary system for efficient caseload management.

In addition the implementation of case management and new technologies should address, directly or indirectly, common problems that had been experienced in the past that impacted upon Judicial activity:

(i)
High staff turnover leading to the use of inexperienced staff;

(ii)
Missing or chaotic files;

(iii)
Court orders or judgments which took too long to be drawn and were often drawn incorrectly;

(iv)
Lack of proper administrative support for the Judiciary;

(v)
Lack of Judicial continuity in case management;

(vi)
Delays in listing due to insufficient Judges requiring cancellation of Courts and a last minute rescheduling

(vii)
Poor communications between levels of Courts, Court staff and Judges;

(viii)
Trial windows being overfilled.

The Case Track System – A Foundation of Civil CMS

As has been mentioned case management solution for Civil proceedings was developed in the mid-1990’s and involved the utilisation of the case track system. This solution is noew described in detail.

The objectives of the case track system were defined as follows:

(i)
To improve the just, prompt and economic disposal of cases by making optimum, sensible use of Judicial, legal and administrative resources;

(ii)
To improve the interlocutory process by further minimising events and maximising results;

(iii)
To improve the trial process by establishing ground rules to meet individual case requirements;

(iv)
To take full advantage of enhanced computer software resources;

(v)
To improve the quality of the litigation process and increase public confidence in the Court.

The Nature of Case Tracking

The means of securing these objectives were as follows:

(i)
Case tracks would be identified as immediate, simple and standard.  Tracks only have a purpose when they facilitate the attainment of the objectives.

(ii)
The use of time lines to provide a standard against which the goal of prompt disposal of cases can be measured;

(iii)
The use of simple mechanisms to monitor progress and better ensure that conferences are confined to those which are essential or at least likely to be conducive to early and economic resolution of cases;

(iv)
Early identification of the issues in dispute and encouragement of settlement by negotiation, the use of ADR or Judicial Settlement Conference resources;

(v)
The general avoidance of formal interlocutory applications and the provision for necessary interlocutory steps to follow a standard timetable;

(vi)
Involving the parties themselves wherever their presence may be conducive towards the resolution of cases;

(vii)
Ensuring by such means as may from time to time be available that parties are kept abreast of the current and likely future cost of their cases;

(viii)
Easing the path of litigants in person so long as that is to the benefit of all parties to the case;

(ix)
Early identification of the period during which any necessary trial will occur.

The Case Tracks

Tracks were defined as follows:

(i)
Immediate – This track is for cases, including summary judgment and other originating applications which receive a hearing date on filing.  Immediate track cases are not  case managed but the Registry will ensure their early hearing.

(ii)
Simple – This track is for cases which are quite uncomplicated.  Usually, but not always, only modest money sums are at stake and in such cases the Court requires parties to cooperate in the provision and exchange of documents and evidence and to explore directly negotiated or ADR settlement solutions as early as possible.  Within 21 days of the service of a statement of defence the parties must exchange copies of all directly relevant documents.  Within 70 days after filing the statement of defence the Court advises the parties of the fixture date based on its own estimate of the required trial time.  The parties’ opportunity to show the reason in writing why the case is not ready for, or will not require, a hearing and their duty to make in writing any necessary correction to the Court’s time estimate must be taken and discharged within 14 days of receipt of advice of the fixture.  Standard pre-trial directions apply unless otherwise directed.

(iii)
Standard - This track is for all cases not on another track.  Those which require special treatment or abnormal treatment of Judicial or other resources because of urgency or complexity or likely hearing length will be given such additional or alternative treatment as their circumstances require.  Out of the ordinary cases may be particularly amenable to a form of individual listing – approved cases, randomly allocated to selected Judges each of whom would head a team comprised of the Judge, the Judge’s Secretary and a Registry Officer who under the Judge’s direction would assist the Judge administratively in the control and disposition of the case.

The Allocation of Tracks


Track allocation would take place upon the filing of the first responsive pleading.

The case track system and its underpinning philosophy and objectives are a critical aspect of the CMS software.

Pro-Active Management by the Judiciary and the Administration

As has already been observed proactive Judicial involvement in case management has been a feature of the development of case management systems.  In addition, Courts have recognised a role in taking more control of the processing cases through the system and proactively working to expedite cases through the Courts.  Instead of being purely responsive to the steps taken by parties or their counsel, the utilisation of a number of communications technologies to keep parties up to the mark in terms of compliance with timetabling orders and directions is a feature of current case management and is further reflected in the case management system by the “task and to do’s” functionality of the CMS software.

The most critical advantage for the Judiciary provided by the case management process and indeed by the information technology systems provided for the Judiciary across the Board is simply in the provision of the necessary information required to enable the Judge to make a decision in progressing a matter or concluding a matter by way of final disposition.  Proactive case management on the part of the Administration or the Judiciary requires ready access to the widest amount of relevant information about a file or a proceeding.

Specific Computerised Case Management Systems – Steps on the Way to a Unified Structure

Jurisdiction specific aspects of case management systems have been available to the Administration for some time.   A Jury Trial management system has worked effectively as has a system for managing the Family Court.  These systems have provided a useful test bed for the development of a larger case management system and are to be folded into the final system. The information available on such systems is not, however, accessible on a Judicial screen

3. CMS and the Judiciary – Benefits and Advantages

Some Judicial requirements for computerised case management system:

Recognising the Judicial concerns expressed regarding computerised systems, a number of matters were identified which could assist Judges in the use of a computerised case management system

a) Information Availability and the Management of Judicial Time

(i)
A file displaying material to the Judge by reference to topics selected so the Judge could navigate quickly and intuitively to a particular document or group of documents which he or she needs to look at;

(ii)
An electronic diary, the principle function of which is to keep a record of the hearings listed before the Judge be they for interim hearings or trials.  Such diaries had to note times when a Judge was not available to take a hearing.  Thus the electronic diary would be a means of discovering when the Judge is available to take a hearing which will be seen by many as its principle function.  Individual Judges would need to access their own diaries, to exercise their case management functions by setting future hearing dates during the course of a hearing or whilst dealing with paper applications and office work.  A case management system would not overload the Judge with information but  provide a Judge with the necessary information to manage an individual case or exercise wider management functions across a hearing centre or group of Courts.

b) Management of a Case to Trial

Management of individual cases to trial is seen to consist of two basic elements:

(i) Giving case management directions;

(ii) Ensuring the Court never loses control of the case.

It was envisaged that a computer based case management system could automatically trigger events and reports and combine with the Judge giving case management directions either on paper or at directions hearing.  The Judge thus works in tandem with the computer system which controls the progress of case until it is resolved by a trial or otherwise.  The system monitors key events in the life of a defended Civil case. Where parties are required to take particular steps by stated times, the system provides diary reminders so that the Court has not been notified that a key step has been taken within the stated time the Judge will know of that fact. 

 Advantages for the Judiciary

The development of information and its utilisation for administrative purposes has been demonstrated.  In addition, the system allows Judges to:

(i) Obtain information regarding the progress of a case filed to monitor compliance with orders and further development any case management strategies for a particular matter;

(ii) To obtain information regarding the status for a particular matter for the purposes of planning work flows and work loads;

(iii) To obtain information regarding a file for the purposes of preparation for a hearing;

(iv) To examine the history of a particular matter to discern trends in the progress of a case or to determine any management issues that need to be addressed;

(v) To develop information, particularly for Executive Judges or Heads of Bench, to enable more efficient use of Judicial time and to enable Judges to have access to rosters to determine and plan appropriately for upcoming work;

(vi) To enable Judges to ascertain earliest dates for hearings and make any adjustments on the basis of spare time available to “slot in” urgent matters which may need attention. This can be done in Court. Most Judges will be aware of the situation where a case requires a date for hearing and the disposition of the matter on the day in question depends on the availability of such a date.  This often involves using the telephone or a computer network messaging system to obtain such a date with the result that the matter must be stood down to the annoyance and inconvenience of counsel and recalled at a later stage depending upon the availability of the information so that a simple adjournment can take place.  The case management system will allow information to be instantly available to a Court-taker or to a Judge in terms of available hearing times and the matter can be disposed of on the spot. 

(vii) The system is that will carry out automatically tasks which require many hours of expensive time of Judges, staff and litigants.  Once the case has been assigned to a track the system will take over and monitor events appropriate to the particular track. 

(viii) The system will also display case specific information which may allow a Judge to be specifically reserved to or excluded from a particular case.

(ix) The system will be advantageous to management Judges (Executive Judges) working in partnership with the Court service for management information.

Using the System

Document management allows bail papers, common orders of the Court, community work notices, supervision orders and the like to be created immediately and given to a defendant when leaving Court with obvious savings in terms of Court administration staff who no longer will have to process such documentation, nor will counsel be involved in attending upon the client whilst awaiting such documentation.  

The rostering and scheduling module will enable the fuller and more efficient use of Judicial time.  With access to the system by the Judiciary, Judges will be able to view file information, ascertain relevant information for a particular hearing and, if necessary, call for the file to embark upon the necessary pre-trial preparation to “hit-the-ground running”.  An advantage of the rostering and scheduling aspect of CMS will enable Judges to better plan their preparation time and utilise such time more efficiently.

Navigation through the system to the part or parts a Judge wants to see must be apparent from the screen as far as possible.  If a Judge wishes to see a particular order it should not be necessary to perform more than two, or at most three, operations to achieve that.  Thus, accessing a case file or record must be made as convenient and involve as little keyboard work as possible.  Implicit within all of this is that response times are important.  The equipment and infrastructure must have sufficient power to avoid irritating delays in the document or record appearing on the screen.  

These featured, coupled with present access to an extensive amount of research information through a computer-based Electronic Library, will assist Judges in their deliberations, preparations and judgment.

Work at Courts will become case oriented and will focus on the Judge as a case manager and decision-maker for the life of the case.  It will be easier to assign a single Judge to manage a particular case and schedule events to be dealt with by that particular Judge and also ensure that rostering enables the Judge to be in the right place at the right time.  

Judges will benefit from the changes by being able to focus more of their attention on the matters that require a Judge and from improvements to rostering and scheduling.  Judges are expected to have an increase in job satisfaction.  For administrative staff there should be an increase in job satisfaction arising from being more empowered, having to do less paper-based work alongside old electronic technology and by providing a service to both Court users and Judges to better meet their needs.

4. Conclusion

Courts Modernisation Process – The Overall View
Over the last five years modernisation has brought about major changes which include:

(i)
A modern information technology infrastructure;

(ii)
The limited introduction of new evidence recording and transcription technologies;

(iii)
A new management structure;

(iv)
The introduction of interim software changes to better support case management – Jury Trial management and Family Court management;

 (v)
The implementation of changes to the powers of Registrars to address procedural matters in the progression or cases.

The aim of the Courts Modernisation Project has been to improve access to justice through the introduction of case management systems and to enable more active management of cases.  New cases based on active case management and the supporting technology are being developed.  Thus, a collaborative approach to a proactive a system has been developed between the Judiciary and the Courts.  An important aspect of the support provided by case management to Judicial decision-making will have the effect of more efficiently utilising Judicial time, lowering the average time to dispose of cases and, with better quality information and support, reducing the number of appeals.

The case management model has the potential to create benefits for Court users, Judiciary and Court staff.  Court users will benefit because filing will be done at the counter and received by an expert.  There will be case management oversight leading to fewer repeat events and adjournments and the scheduling of cases will be done with more ease and information on the progress of a case will be more available.

A number of other technology-based enhancements for the Courts process are being considered:

(a)
Evidence recording utilising digital recording systems;

(b)
Video-conferencing;

(c)
The utilisation of evidentiary display systems.

The development of these matters is ongoing.

Future Challenges for Case Management Systems

In an article in which he discussed case management systems, Lord Justice Brooke, the Judge in charge of modernisation in the Courts in England, makes the following comment
:

“For example one of the messages from the United States is that a Court based IT modernisation scheme has no hope of success unless the Judiciary plays a leadership role.  Our constitutional arrangements do not allow this to happen.  Instead we are dependent on making effective partnership arrangements with the Court servers, in which we are the junior partners.  I keep on asking myself: Will this prejudice success of the programme?  Ought we to be pressing for even greater changes to the way we do things?  The snag is that most Judges like judging: they don’t want to become administrators.  Next, human factors.  The Americans tell us that programmes of this kind will not succeed unless the human tendency to resist change is carefully addressed within all the organisations that are affected by change programme.  This does not simply mean Court staff.  To make the programme a success we are going to have to address the fairly conservative cultures of the Judges, the Magistrates, the Bar, the Solicitors, the Crown Prosecution Service, the Police and all the other agencies that use the Courts.  Where do we look for help in understanding how to change all these people’s attitudes towards an electronic Court culture? Thirdly, knowledge management.  A fortnight ago I spent two hours at a very large London law firm and I was very struck by the provision they made for their staff and their paying clients.  Within the Judiciary there is an immense amount of valuable know how just waiting to be tapped for the benefit of other Judges but I was told by that firm that they used 30 editorial staff to keep the service up-to-date.  How on earth does a public sector body develop and maintain such a resource? Finally, we need to understand how to accommodate the needs of litigants in person.  Many of them are likely to feel left out if we switch to an electronic culture.  What provision should we be making for those who are incoherent or illiterate or enumerate – those who can’t type and don’t know how to use a computer even if they could access one?  At a Court Technology Convention in Baltimore last August a black Harvard professor warned us how in the United States a lot of people in these categories came from ethnic minorities.  Technological change suited the educated middleclass white Americans.  It made many Americans from the minorities feel even more excluded.  What should we be doing about this?  Is it a reason for not trying to modernise at all?  Or are there fixes we can use to minimise the problems?”

The challenges enunciated by Lord Justice Brooke are similar to those in any Court culture utilising electronic systems of which case management is one.  Case management may enhance access to justice, it may improve confidence in the Court system.  It may make the process of adjudication less threatening and less stressful.  But as in all circumstances involving a solution for the human condition the purpose of our ultimate mission must not be overlooked – that justice must be accessible, it must be available and it must not discriminate, either in terms of disposition of a case or in terms of it availability to the citizenry.  

� For a detailed discussion see below
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