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· There has been an overinvestment in procedural justice at the expense of substantive justice in the modern era;

· Largely as a result of this trend the legal profession has abandoned middle class individuals and small businesses as clients;

· The middle class, reacting through political institutions, is now in the process of reshaping Western ideas of justice to de-emphasise procedure and highlight substantive decision making;

· This process is what I call the devolution of justice from courts to newly created bodies that practice the principles of generalised dispute resolution; in civil matters this takes the form of the deregulation of law and in criminal contexts the automation of the law;

· These new dispute resolution forums will begin their lives in the “shadow of the law” but as the decline of traditional litigation continues that shadow will grow longer and weaker;

· Courts will be eclipsed as significant sources of substantive law and a new common law will grow; this common law will be based on the principles of what may be called “the common law of humanity” as follows:

· the need to have a say in our fate

· the need to believe we are understood when we have our say

· the need to understand the fate that comes our way

· Courts can retain an influence on the development of the new common law by acting as wise advisers rather than as overseers of a complex procedure; they should be willing to answer questions on substantive issues to assist the new dispute resolution bodies in their work; consequently, the traditional policy of the courts regarding advisory opinions (see Bass v Permanent Trustee Co Ltd [1999] HCA 9 (24 March 1999)) should be reversed.
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