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SELECTION AND INDUCTION OF JUDICIAL OFFICERS

Justice James Wood

The traditional manner of appointment to the Judiciary in common law countries has increasingly come to be challenged as ad hoc, secretive, and not based upon any identifiable criteria, and as productive of a bench that is not reflective of the broad mix of the community.

The pressure for change is not new.  In some countries it has been answered by the introduction of procedures or of a degree of formalisation that would, in the past, have been regarded as heretical.  The matter has not been ignored in this country, nor in times of economic rationalism and increasing interest by Treasury in performance review, can it be expected to go away.

The purpose of this paper is to note some of the significant steps in the evolutionary process to date, to identify the options available, and to question some of the assumptions that underpin the present system as well as the proposals for change.

INITIATIVES FOR REFORM

Discussion of this issue has predominantly been driven by  considerations of judicial independence - the desire to shield the process of appointment from political influence and to ensure security of tenure.  The emphasis now appears to have shifted to greater public accountability and to considerations of quality and respect for the judiciary.  That it has done so is in no small  measure attributable to an increase in lay participation in the debate, to the sensitivity of the Executive to criticism of the workings of the Courts, and to the growing difficulty in attracting leading members of the profession to accept appointment.

Some of the more significant milestones towards change may be identified:

· in 1972 the Justice Sub Committee of the Judiciary recommended that the Lord Chancellor be assisted in the selection of judges by a small advisory committee consisting of representatives of the Law Society, the Bar, academic lawyers, the judiciary and perhaps the general public. The recommendation was not adopted.

· In 1975, a Select Committee of the New South Wales Legislative Assembly recommended that appointment to the High Court of Australia be made by the Governor General on the advice of the Federal Government, after considering the recommendation of a majority of the Attorneys-General of the States and the Commonwealth Attorney-General.

· In 1977, Sir Garfield Barwick, while Chief Justice of Australia, suggested that  a Judicial Commission, consisting of judges, practising and academic lawyers, as well as knowledgeable lay persons, be established with the function of advising the executive government as to suitable persons to be appointed.

· In 1978 the New Zealand Royal Commission on the Courts recommended the establishment of a Judicial Commission consisting of the Chief Justice, a Supreme Court Judge, the Chief District Court Judge, the Solicitor General, the Secretary for Justice and two members nominated by the New Zealand Law Society, which would have power to recommend appointments to the government.

· In 1979, a legislative requirement was introduced for consultation with the State Attorneys-General on the appointment of a justice to The High Court.
 

· In 1982 the International Bar Association adopted a Code of Minimum Standards of Judicial Independence, which recognised that participation in judicial appointments and promotions by the Executive and Legislature was not inconsistent with judicial independence, provided that such appointments and promotions were vested in a judicial body in which members of the judiciary and legal profession formed a majority
; but also allowed for judicial appointment by a non judicial body when such practice operated satisfactorily by long historic democratic tradition
.  The code confirmed that the selection of judges should be based on merit.
 

· In July 1982, Law Asia adopted the Tokyo principles in which it was acknowledged that there was no single essential method of appointment;  what was more important was that the method employed should be such that ensured the appointment of persons fit to be judges, that provided safeguards against appointments being influenced by inappropriate factors, and that was directed to the appointment of judges of independency, capacity and integrity.
  These principles also gave support for the formation of a Judicial Service Commission, or the adoption of a procedure for consultation pursuant to which those concerned in the administration of justice could participate.
 

· In July 1983, the Universal Declaration on the Independence of Justice (The Montreal Declaration) was adopted at the First World Conference on the Independence of Justice, which similarly recognised that there was no single proper method of judicial selection, provided that it safeguarded against judicial appointments for improper motives;
 and that participation in judicial appointments by the Executive or Legislature was consistent with judicial independence, so long as appointments were made in consultation with members of the judiciary and the legal profession, or by a body in which members of the judiciary and the legal profession participated.  The Declaration stated that candidates for judicial office should be individuals of integrity and ability, called for equality of access to judicial office
 and stated that  “the process and standards of judicial selection shall give due consideration to ensuring a fair reflection by the judiciary of the society in all its aspects”.

· In 1985, a new Judicial Studies Board was established in England for the purpose of providing specialised training for the large number of judicial officers required for the Crown Courts;  its role has now been extended to the training of the judiciary in civil and family business, as well as that of magistrates and legal chairmen and members of tribunals.

· In 1988, Canada adopted a new system for the appointment of judges at federal level, which provided for the establishment of an independent committee for the assessment of candidates, and for consultation with provincial Attorneys-General, Territorial Justice Ministers and Chief Justices.

· In March 1991, a Discussion Paper “Judicial Appointments” was published by the Remuneration and Practice Development and Courts and Legal Services Committees of the Law Society of Great Britain, which recommended the establishment and publication of clear criteria for appointment, the establishment of an independent Judicial Appointments Commission to advise the Lord Chancellor on appointments and to oversee judicial training and career development, and the examination by the Commission of the scope for more radical changes to the method of selection of judges, such as a career judiciary.

· In 1992, Justice, the British Section of the International Commission of Jurists, published a report “The Judiciary in England and Wales” in which it recommended the establishment of a Judicial Commission consisting of thirteen persons, of whom seven should be lay members, which would have the power to make appointments.

· In 1992, the Lord Chancellor extended the consultation procedure previously applicable to Circuit Court and High Court judgeships to judicial appointments to the Court of Appeal and the House of Lords.

· In September 1993 the then Commonwealth Attorney-General, Mr. Michael Lavarch, published a Discussion Paper on Judicial Appointments, which invited consideration of a number of options for reform of the judicial selection process (for federal Courts) including identification of the criteria for merit based appointment, the creation of an Advisory Appointments Commission, the formalisation of the consultation process and the possible introduction of pre-judicial training.

· In May 1994, the Lord Chancellor, Lord MacKay of Clashfern, introduced a system for appointments to the Circuit bench and the District bench dependent upon advertisement, application, interview by a panel, and consultation with the judiciary and others.  The guidelines disclosed that successful candidates would need to demonstrate:

(a)
legal knowledge and experience;

(b)
skills and ability including intellectual and analytical ability, sound judgment, decisiveness, communication skills, and authority and

(c)
personal qualities of integrity, fairness, understanding of people and society, sound treatment, courtesy and humanity, and commitment.

· In 1994 the Australian Institute of Judicial Administration in conjunction with the Judicial Commission of New South Wales provided the first of the orientation programmes that have now developed into an annual programme offered to State and Federal trial judges.

· In November 1995, the Lord Chancellors Department released a set of guiding principles
 which stated that “before being considered for any full time judicial post, a candidate must have served in that or a similar post in a part time capacity for long enough to establish his or her competence and suitability for full time appointment”.

· From 1996, applications for Assistant Recordership became the subject of annual competition (some 1100 applications being received that year for about one hundred positions).

· In November 1997, New Zealand established the Minister of Justice’s Judicial Appointments Unit to oversee the appointment of District Court Judges.  The procedures adopted require potential appointees to complete an expression of interest form, and provide for selection by a panel comprising the Chief Judge of the District Court and the Secretary for Justice, and where appropriate the Principal Family Court Judge or Principal Environment Court Judge.  Candidates are to be considered by reference to a defined set of criteria including knowledge of the law, personal honesty and integrity, communication skills and knowledge of cultural and gender issues.

· In 1998, the present Lord Chancellor Lord Irvine of Lairg extended the application (and advertisement) procedure for appointment previously employed for the Circuit and District benches, to the High Court bench.

· In 1999 proposals for a National Judicial College began to be developed by the Judicial Conference of Australia in partnership with the Australian Institute of Judicial Administration.

· In April 1999 the Attorney-General for Victoria entered into correspondence with the Australian Judicial Conference, since publicly released, encouraging the creation of a judiciary that is more representative of the different life, social, cultural, professional and managerial experiences; the establishment of probationary appointments, and the demonstration of fitness for office in such positions preparatory to permanent appointment; and the introduction of structured procedures for pre appointment and post appointment training and education; along with a procedure for the registration of interest in appointment.

· From mid 1999 New Zealand has introduced a procedure under which for all levels of the judiciary prospective appointees may, after advertisement calling for expressions of interest, put forward their own names or be nominated, thereby agreeing to have their names included in a confidential register maintained by the Judicial Appointments Unit from which, after appropriate consultation, a short list of candidates is established.  The next stage involves an interview, required at District Court level, optional at High Court level, but not needed for Court of Appeal appointments.  After this process is completed, and further checks made, a preferred candidate is to be identified, the appointment of whom is to be recommended to the Governor General by the Attorney-General.  The new procedures are to apply to all judicial appointments save for the Chief Justice and the Maori Land Court Judges.

A REPRESENTATIVE JUDICIARY
Foremost among the justifications offered for the creation of a Judicial Commission, and for greater transparency of the appointment process, has been the cry for a judiciary that is more representative or reflective of the community mix.  The complaint is that the bench, across all jurisdictions, is predominantly of Anglo Saxon or Celtic descent, male, drawn from the practising bar, on the wrong side of fifty, and the product of a socially advantaged, non government school background that is out of touch with the rest of the community.  The premise is that by opening up the opportunity for appointment to people drawn from a wider ethnic, gender and socio-economic mix, who might bring with them more diverse religious, political and philosophical views and life experiences, the quality of the judiciary, and its standing in the community, would be enhanced.

The notion is superficially beguiling, but unless carefully analysed and kept in perspective, it has potential to occasion great mischief:

· if it be an unspoken premise that such appointees will bring to the decision making process the partisan views and interests of the groups which they were selected to represent, then that is incompatible with the judicial oath to do right to all manner of people after the laws and usages of the relevant jurisdiction without fear or favour, affection or ill will.  It is only likely to lead to perverse or idiosyncratic outcomes and to loss of respect for the judiciary.
· if the requirement for merit based appointment, dependent on demonstrated ability and high personal standards, is diluted to accommodate a wider population for selection, then the acceptance of appointment by those who are seen to “broaden the landscape” risks them being demeaned.
· it is impossible, in practice, to secure a judiciary that approximates in make-up the composition of society as a whole.
· the introduction of case management techniques and of specialist jurisdictions, and the ever more exacting demands upon the Judiciary, call for pro active judges, conversant with court processes and with real skills and experience in litigation to provide the efficiency now demanded of the office.
The danger is that, if a drive to a representative or reflective bench is pursued too vigorously, resulting in appointments of people before they are ready for judicial office, it will lead to a loss of confidence in the system rather than an enhancement of its standing.

That is not to say that membership of a minority group should be a disadvantage or disqualifier for judicial appointment.  So long as merit remains the test, and so long as there is no expectation that the characteristics or interests particular to a minority grouping will be brought to bear by judges once on the bench, there is every reason to widen the opportunities for appointment, and to remove the discriminations which may have deterred able practitioners, as well as academic, corporate and government lawyers from the fullest exercise of their skills.

As Sir Anthony Mason has pointed out,
 there are positive advantages in the judiciary being able to call on a breadth of experience and outlook.  Particularly is that so where it is expected to decide issues that turn upon the standard of reasonableness, or to evaluate the conduct or credibility of individuals - all of which require recourse to community standards, a matter made all the more significant by the decline in the use of the jury in civil cases (and I would add in some criminal cases).

It may well be that the argument for a broader basis for selection of judges has been sidetracked by considering it in terms of securing a representative or reflective judiciary.  Arguably it would be preferable now to look at the objective as one that aims to secure a diversity of experience and interest, rather than one whose objective is to achieve a judiciary that mirrors the community in all its respects.

METHODS OF APPOINTMENT

There does not seem to be any disagreement with the principle that judicial appointment should depend upon legal excellence combined with good character and temperament, or that it should be free from any risk of compromise of integrity or of independence.  It has not always been so.

In 1587 it is said, Queen Elizabeth I appointed as her Lord Chancellor, her favourite dancing partner, Sir Christopher Hatton, who had never been called to the Bar.

Lord Halsbury, at the turn of the century, is reputed to have packed the bench with judges of his own political complexion.  He seems to have considered that service to the Tory Party was sufficient qualification for appointment to the High Court Bench, no less than seventeen Tory MPs or candidates having attracted his favour.

The convention by which appointment on merit was established in England is in fact relatively recent.  Sir Robert Megarry fixed it as having occurred during the years of the Attlee government (in 1946) when Lord Jowitt was Lord Chancellor.
  Although observed ever since it is but a convention, which could be thrown over at any time.

Notwithstanding the relative recency of the convention, and notwithstanding some notable exceptions where blatant political appointments have been made, or where persons of dubious integrity or of insufficient ability or application have made it to the bench, the existing system in this country appears to have worked surprisingly well.  It has, however, depended almost entirely on confidential soundings of heads of jurisdiction, and leaders of the profession, and it has not, in any way, involved public participation.  Additionally, having been largely directed towards those in private practice, it may well have missed equally able academic lawyers or those in government service.

Moreover, it is a system that is unlikely to continue working as well as it did in the past, now that the ranks of practitioners have expanded, chambers have become dispersed, the number of law faculties has multiplied, and mega law firms with substantial international connections have emerged.  It is no longer feasible to suppose that the Attorney-General of the day could claim to know personally all of those most suitable for appointment.

What then are the available methods for selection and appointment?  They include:

(i)
The elective model, which encompasses:

· popular election, of the kind that exists in a number of states within the United States (normally for trial judges), and as has also existed in some socialist countries, although having been based upon a screening by the Communist Party, such elections came closer in nature to ratification than election;
· election by the Legislature, as exists in a limited number of States in the United States, and also in some European countries for specialist tribunals.
· election by professional organisations, as exists in relation to certain courts of specialised jurisdiction in France.

The stated objectives of the elective model are to provide a judiciary that is representative of the community and responsive to its wishes and views, and to democratise the process of judicial selection.  However, the process inevitably politicises the appointment, encourages campaigning for office and a public adoption of populist views, (for example on sentencing issues), and exposes judges to the risk of removal in the event of popular disapproval of their decisions, to an extent that threatens the security of tenure that is essential for judicial independence.  It has not shown itself to uniformly produce high quality appointees.  There is no reason to suppose that it could ever be embraced as an acceptable system for this country.

(ii)
The Missouri plan - which combines the elements of election and appointment, and under which the Governor of the State appoints a judge from a list of qualified candidates screened by a nominating committee, the appointment being confirmed or recalled when, within twelve months after appointment, the judge stands for re-election in an unopposed contest;

(iii)
Career employment - of the kind seen in those European countries where judges, at least at trial level, progress through various levels of a career magistracy, largely on the basis of technical merit and seniority.  

The system now in force in England bears some resemblance to a career judiciary at least so far as there is a clear promotional path from Assistant Recorder to Recorder to Circuit Judge, and from Deputy District Judge to District Judge, and in some instances upwards to the High Court.  The difference lies in the fact that considerable experience in practice of the law still precedes the first part time appointment.  Otherwise, progression to full time appointment and promotion, of the kind that was once considered unacceptable, is now the norm.

To a considerable extent, judicial promotion, particularly to the High Court or to Courts of Appeal, is now commonplace in Australia, and seems not to have occasioned any problem, let alone suspicion of bias or compromise of independence.

However, the prospect of a long term career judiciary seems foreign to an adversarial based system, and to offer little by way of advantage over the current system.  In particular, employment as a judge from the commencement of a career in the law until retirement, inevitably fosters a relationship and a philosophy of service to the government that differs markedly from the independent cast of mind that characterises judges appointed after many years of private practice.

(iv)
Appointment - the most widely employed model of all, but the procedures for which vary significantly from jurisdiction to jurisdiction, including:

· as in the case of federal judges in the United States, where the responsibility is shared by the Executive and Legislative branches, nomination by the President being followed by confirmation by the Senate Judiciary Committee after a confirmation hearing;

· as in Australia, where appointment is vested in the Executive alone;

· as in Israel where selection is made by a Selection or Appointments Committee drawn from the Executive, the Legislature, the Judiciary, the profession and sometimes the lay community.

The tawdry spectacle of the Thomas and Bork confirmation hearings should be enough to ensure that we shy away from any similar model to that adopted for federal judges in the United States.  Not only does it guarantee a politicisation of the process but its logical basis is flawed.  In order for it to be meaningful the candidate needs to be questioned on the judicial philosophies and values that would be brought to specific legal issues that are likely to arise for determination.  The fate of Piddington KC, whose frank answer to such a question brought about his undoing, when appointment to the High Court was imminent, is a useful reminder of the dangers inherent in that process.

Moreover, since the Bork experience, there has apparently been a noticeable fall off in published articles and participation in seminars on the part of those who aspire to federal judicial office.

An additional consideration that militates against a confirmation process is that it involves of its nature, a negative  approach leading to a veto of an undesirable candidate, rather than a positive approach directed towards finding the best person for the office.

In Australia the exclusive Executive model has provided the standard, appointments having been made by the Governor General or the Governor in Council upon the advice of the Executive.  Minimum requirements have been laid down referable to the period of admission or of practice;  and as I have already observed, the Commonwealth Attorney-General is required by statute to consult with the Attorneys-General of the States before an appointment is made to the High Court.  

Otherwise the identification of a suitable nominee remains largely an opaque process which is based upon unarticulated criteria and standards, and in which the Attorney-General of the day makes such soundings of heads of jurisdiction, other members of the judiciary, professional bodies, senior members of the profession, and so on, as is thought fit by the current holder of that office.

It is the opacity of the process, the absence of defined criteria, and the risk that narrow based soundings will perpetuate a judiciary built in its own self image that have led for calls for the creation of some form of Judicial Appointments Commission, and for greater transparency in the appointment process.

There does not seem to be any good reason for a departure from the Executive appointment model.  However, there are ways in which it might be improved, and the criticism that it leads to a self selecting oligarchy answered.

EXPRESSIONS OF INTEREST
It is now settled that in England and in New Zealand, for all but the most senior positions, expressions of interest will be called for, most usually by public advertisement.  For some this is regarded as potentially demeaning of the office.  For others it is thought that the most suitable candidates might refrain from applying for positions because they would not wish to have their names, or expressions of interest, available for publication and media speculation.

It does, however, have the advantage of requiring potential appointees to consider seriously whether they wish appointment, and of avoiding the fear that the refusal of an offer might be regarded as a statement of a permanent lack of interest.

There does not seem to be any fundamental problem with the notion of there being a list compiled of persons who have expressed an interest in appointment, to one or other level of the judiciary.  The potential criticism that a person once on the list, might accept some compromise in the discharge of his or her normal work, in order to curry favour, is at best of dubious strength, as is the concern that any such process might lead to an increase in lobbying - a practice that regrettably cannot now be said to be unknown.  

The gathering of a list of interested persons and the maintenance of a register of those persons will only be part of the process.  Soundings of heads of jurisdiction, senior judges and leaders of the profession and others would continue to be part of the final steps towards selection.  

Of more relevance is the question whether once a register or list is established, information concerning the potential appointee should be progressively collected and stored, and if so whether it should be accessible under freedom of information legislation or otherwise?  It would seem that this has become an important part of the process of evaluation, particularly of Assistant Recorders, Deputy District Judges, and Deputy High Court Judges in England, during their period of part time or probationary appointment.

Unless kept confidential, the flow of information may be less complete or candid.  On the other hand, immeasurable harm could be done by malicious or ignorant informants.  Furthermore, the notion of recording statistics in relation to the appellate success/failure rate of individual judges is troublesome, so far as it might encourage unduly conservative judging or impinge on judicial independence.

Also of concern is the extent to which the potential appointee should be required to sit some form of examination or test, or to complete a questionnaire concerning matters that might touch on integrity, or potential areas of conflict of interest.  The use of a questionnaire, the requirement for an undertaking not to return to practice post judicial service, and formal interviews, are now part of the appointment process in New Zealand and England.

Whether it is necessary to assess applicants through formal testing, (leaving aside the question how they might usefully be formulated) or through panel interviews, is a moot point.  Any such process that seeks to determine the approach that a potential appointee would take to a particular factual/legal situation, or to ascertain their political or philosophical leanings has its own very distinct problems.  Otherwise it is difficult to see what might be learned that would not become known by soundings of the kind currently undertaken.

A positive aspect of such a procedure would, however, be the publication of more precise descriptions of the work involved in the judicial posts to be filled, the criteria expected for appointment, (as well as those that might constitute a disqualification for office), and of a statement of the way in which the final selection is made.  Booklets detailing this kind of information are now available to potential applicants, and to the public in England and New Zealand.

The criteria for appointment might include:

· sound legal skills, appropriate for the relevant jurisdiction;

· experience as an advocate, or in an equivalent area of expertise;

· a solid work ethic, and ability to make timely decisions;

· integrity and good character;

· courtesy, patience and understanding of people and society;

· fairness and impartiality;

· sound temperament and authority;

· intellectual and analytical ability;

· sound judgment and decisiveness;

· oral and written communication skills.

Any definition of the criteria for appointment would need to consider the value to be attributed to experience in advocacy, (of the kind that has traditionally favoured appointment from the bar), compared with other skills in management, development of policy, agency of change, and innovative thought of the kind currently required of those practising in corporate law.

The explanation provided as to the process might include disclosure of:

· the manner in which the register of expressions of interest and information concerning persons on the register, is kept;

· the nature and extent of inquiries made of the judiciary, the profession, and other potential sources of information;

· the manner in which short lists are compiled for particular vacancies;

· the process by which the final appointment is made.

Availability of information of this kind, and of a formalised and open process, might encourage more effective forecasting and planning to match emerging demands for judicial resources, and permit a more seamless filling of vacancies as they arise.  It is consistent with modern concepts of open government, and equality of opportunity, and it would avoid the waste of recruitment effort by Attorneys-General for whom the experience of a refusal by a presumed candidate is by no means a rare experience.

Some significant issues obviously arise.  On the one hand, if the register is to provide the basis for a short list of candidates, in respect of whom further inquiries can be made pre-appointment, it needs to be meaningful.  Some information would be required as to the areas of practice, professional capacity, age and personal qualities, and of necessity it must be kept up to date.  On the other hand, privacy interests need to be respected to ensure that the register is fair and accurate, and that persons on the register do not risk being disadvantaged financially or in their practices, by reason of that fact.

A JUDICIAL APPOINTMENTS BOARD

The establishment of a Judicial Commission or Advisory Appointments Board, to assist in the selection and appointment process, does merit consideration.  There are fundamental problems in the notion that such a body might assume direct responsibility for making appointments.  Objection exists on Constitutional grounds in relation to the federal judiciary
 and otherwise for the remainder of the bench.  It would be a big step to move the power of appointment away from an elected Executive Government to a Commission consisting of persons who were not elected by popular vote.

However, such a Commission may well perform a valuable service if it were to act as an agency, independent of the Executive, in:

· maintaining a register of interested persons;

· recommending potential appointees;

· reviewing and developing procedures for selection;

· establishing and publishing the criteria for appointment, and developing performance standards;

· overseeing judicial training and career development either on a local basis, or in conjunction with a National Judicial College if such a body can be established, and in

· reporting to Parliament on an annual basis.

So structured, a Commission might serve to distance the bench from the perceived stigma of political control, reverse the occasional resort to political patronage or influence which is particularly worrying when applied at the apex of the judicial hierarchy, and achieve greater confidence in the objectivity and even-handedness of the appointment process.

The criticism generally offered of the creation of an advisory Commission of this kind is that it risks being driven by the judiciary, that it is likely to lead to bland or compromise appointments, or conversely is likely to become a focus for external pressure and lobbying, that it may weaken the accountability of the Attorney-General or Minister for Justice for poor appointments, that it may only prove to be a cumbersome and costly way of formalising the existing consultative arrangements, and that it may compromise the confidentiality or privacy interests of potential appointees.

The advantages relate to the visibility of the process, the offer of a closer scrutiny of possible appointees and of the fields from which they are selected, the protection of the public against political or capricious appointments, and the provision of assistance to the Attorney-General in searching for appointees within a potentially large pool.

If there is to be a Judicial Commission, significant questions arise as to its composition, and particularly as to the extent to which there should be lay participation.  The favoured model seems to be one in which senior members of the judiciary hold the balance, but in which the profession and the lay community have a meaningful contribution to make.  This means for the lay community that they should be selected because they have demonstrated skills in management, recruitment and training at senior levels, and not simply because they might be representative of the general community.  Token appointees selected in the interests of political correctness would serve no useful purpose.  

An associated issue to be resolved concerns the composition and function of the secretariat that would serve the Commission.  A concern does exist that the creation of a secretariat that could influence the appointment process and the training of new judges, might involve too great a concentration of power in one body, particularly if it took its place as part of the Executive, under the aegis of the Attorney-General.

PROBATIONARY AND TERM APPOINTMENTS

The appointment of part time judges has now become an established practice in England, and it seems to have won the general support of the practising profession.  

Its advantages are said to include:

· allowing persons interested in full time appointments to ascertain, by experience, whether such work and the constraints of judicial service are compatible with their own lifestyles and aspirations;

· allowing the Executive and heads of jurisdiction to determine whether the appointee has demonstrated the professional capacity and personal attributes required for successful judicial service, or has fallen victim to the strange but not uncommon condition of “judgitis” or the equally unacceptable problem of procrastination or indecisiveness in the delivery of judgments.

· providing an opportunity for on job training and experience for lawyers drawn from the academic, corporate and government sectors of the profession, as well as non advocate solicitors, thereby encouraging diversity and the importation of skills in areas of management planning and change;

· creating an opportunity for the most experienced practitioners, who have never aspired to full time appointment, to provide a period of public service towards the end of their careers.

An obvious problem with probationary appointments is that shared with part time or Acting judicial appointments - namely the potential conflict of interest involved in moving between practice and judging, and the risk of probationary judges becoming beholden to governments to ensure a full time appointment at the end of the probationary period. 

An equally troubling aspect of probationary appointment is the selection of an accepted method by which performance should be assessed so as to determine suitability for full time appointment.  Interests of natural justice require that this be a transparent process, yet the power potentially wielded by even a part time judge, threatens difficulty in the way of complaints or candid comment from those who appear before them.  Peer review would be the preferable approach, yet it is not easy to see, other than in an appellate context, how other members of the judiciary could effectively assess the performance or courtroom demeanour of probationary judges.

Paradoxically, if it became commonplace for probationary appointments not to progress to full time appointments, either because of concern as to the calibre of the candidate or because of a change of government, the desired objective of building public confidence in the judiciary would risk being weakened rather than strengthened.

The possibility of term appointments is an altogether different proposition.  In 1900 they were recommended in the United Kingdom by Lord Chancellor Halsbury and a bill was introduced for seven year term Lords of Appeal.  There could be some benefits in such appointments, particularly if they were non-renewable, and confined to appointments at senior level or in specialist jurisdictions that were offered to the most distinguished practitioners or academic lawyers, who had not taken up permanent positions in mid career.  Moreover, they would help to overcome the unsatisfactory aspect of part time or acting appointments for limited periods each year, that see people moving backwards and forwards between the bench and practice.

Practical problems do exist, however, that would need to be solved in finding a way to maintain a practice at the bar or a partnership in a law firm, for the term of the appointment, and in clarifying what form of return to practice would be acceptable.

JUDICIAL EDUCATION

The case for orientation programmes is compelling, as has been demonstrated by the success of the programmes conducted by the Australian Institute of Judicial Administration in conjunction with the Judicial Commission of New South Wales.  The Induction courses conducted for Assistant Recorders and Deputy Judges by the Judicial Studies Board are equally well established, and have proved similarly successful.  Such courses have been directed to the generic skills of judging, including matters such as court management, sentencing, and judgment writing, as well as topics designed to achieve an expansion of knowledge, for example in relation to gender or race issues.  Their introduction involved something of a departure from the traditional approach which assumed the existence of a lengthy period of practice as an advocate, from which the judge acquired the preparation and skills required, at no cost to the State.

The concern with such courses, whether at induction or continuing education level, is that they risk being the means of inculcating in the judicial branch the values and opinions of the Executive government, or smack of “re-education”.  Any such concern can, however, be removed if the control of judicial education is left largely in the hands of judges, or of an independent Judicial Commission.

The courses delivered in Australia so far, have followed appointment, and have combined participants from several States and jurisdictions.  There are some advantages in participation in such courses following a period of service, and in them being cross-jurisdictional in nature.  So structured, there is an opportunity for a broad sharing of experiences, and for the guidance provided to be relevant to problems already encountered on the job.  Moreover, the occasion for unacceptable re-education is limited the greater the cross-section of the group involved.

Options now worthy of consideration include the introduction of pre-selection training for those who have expressed an interest in appointment, accompanied by a period shadowing an experienced judge, and of a judge mentoring programme following appointment.  The opportunity of participating in an extended residential course, at a pre-selection stage, might provide some would-be appointees with a better perspective on whether they really wish to make the move, and might also permit some preliminary assessment of their suitability for appointment.

CONCLUSION

It cannot be expected that the existing procedures for judicial appointment will continue indefinitely without change.  What is important is to retain the correct balance between judicial independence and accountability, while opening up the procedure to greater public scrutiny.  The adoption of more vigorous procedures for selection, the establishment of appropriate criteria for individual courts and of performance standards, combined with a commitment to providing meaningful judicial education, can only enhance the reputation of the judiciary into the future.  Conversely, loss of confidence in the system due to inefficiency or incompetence on the part of individual judges, or due to a perceived absence of regard for the interests of the wider community in their selection, is likely to be extremely damaging to the justice system.
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