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THE FUTURE OF ADVERSARIAL JUSTICEPRIVATE 


Comments by Brian Withers

fillin "Re" \d ""

If we were starting with a clean slate to design the best civil justice system and if we (the community) had a magic wand and could get precisely what we wanted for this best civil justice system, then what would be the ultimate goal of that system?  Would it be a system designed to facilitate the reasonable ascertainment of the truth and to apply to that truth settled and clearly understood law?  If so, would that best civil justice system preclude probably the most experienced and astute lawyer in the inquiry, namely the Judge, from participating in an active way to ascertain that truth, as it does in an adversarial system, where “…the function of the courts is not to pursue the truth but to decide on the case as presented by the parties”?  (Sir Anthony Mason, see page 13)  Would this function of the adversarial system be an ultimate goal of the court system likely to be adopted by an informed community?  Is such a function in any event an appropriate goal for a civil justice system?  Or is that function of deciding on cases presented by the parties really no more than a presently accepted method of trying to ascertain the truth and to apply the law to that ascertained truth?

To the maximum extent possible I confine my comments to the future of the adversarial justice system in the civil arena, but I must wonder in passing to what degree some of the difficulties confronting the adversarial civil justice system are a consequence of a traditional but perhaps unnecessarily absolute reflection of some of the features of the criminal justice system.  I suggest that the arguments for maintaining the adversarial justice system in the criminal jurisdiction might well be stronger than those that apply in the civil jurisdiction.

Entrenched rights to silence, a right to trial by a jury of peers and an absolute commitment to fair process are all strong features of our criminal justice system.  That is a system in which the might of the community is pitched against the individual.  That is a system in which the inequality of resources between defence and prosecution is much lamented.  That it is a system where the community would probably readily accept that fair process and providing “a fair go” to both prosecution and defence were essential features for a fair system.

However, I wonder whether the recognition of specialist criminal judges and specialist civil judges would really be a “recipe for disharmony, confusion and inefficiency” (p 15).  Is the day of the generalist judge who is an expert in all areas of law gone?  Should we recognise that judges who are today selected by their background, training and experience, will often have far greater expertise in one jurisdiction than another?  Is it not in the interests of the community to accommodate and utilise that expertise?  Why should a judge well versed in the criminal process be obliged to sit in a civil jurisdiction where that judge may have no background experience or particular interest?  How does that benefit the consumers of the court services and the system?  I suggest that the time is fast approaching when the efficient disposal of disputes by the courts will involve the creation of specialist divisions within the various courts.  I see no demeaning of a judge’s role in that creation.  Rather, it recognises expertise.  It already exists to a significant extent in the “specialist” courts and tribunals e.g. the Family Law Court and the Industrial Relations Courts and Commissions.  If developments are such that judges exercise a more interventionist role before and at trial, then the need for that focussed expertise would be even greater.

There is no doubt that the future success and perhaps survival of adversarial justice depends to a significant extent on the role and attitude of the judges (p 1).  But, for that adversarial system to move forwards and to avoid externally applied radical change, it will require a considerable degree of flexibility and enthusiasm amongst the judges administering it and the matters it handles.  Most importantly of all, it will require a commonly accepted goal.  I agree with Sir Anthony that there has been “an erosion of faith in the vitues of adversarial justice” (p 4).  Adversarial justice is perhaps perceived by some of the major users of the system as being inordinately expensive and long-winded to produce an outcome that some would say benefited most of all the lawyers involved. Another cause for the “erosion of faith” is the inaccessibility of  the civil justice system to the ordinary people of Australia.

Legal aid, by and large, no longer provides representation for citizens who have a civil justice problem.  Its funding is so constrained that nowadays it is obliged to apply that funding, pursuant to Commonwealth Government directives, to family law and crime on the Commonwealth side of the ledger.  On the State side, the funding is such that Legal Aid Commissions struggle to fund the proper representation of those persons accused of serious crime even where there is a real risk that they may go to gaol.  Unless the ordinary citizen is harmed in such a way that he or she has a claim against some person or body who is wealthy or insured, which claim is reasonably certain of success, and which a lawyer might therefore choose to “underwrite”, that citizen has little prospect of affording the cost of pursuing that claim.  This is so even though that lawyer will, as most lawyers do, exercise every effort to endeavour to resolve the matter at the earliest time and in the most efficient and cost effective way for the client.  I acknowledge that some lawyers do not do this.  I suggest that most do.  Most lawyers look beyond the immediate case of a particular client.  They look to creating a lawyer/client relationship that might last a lifetime.

One of the strengths of our justice system in so far as it has not been constrained or confined by legislation is the provision of “individualised justice” to the litigant.  That justice need not be more complex or expensive or longer-winded in delivery than a disputed claim for a statutory benefit.  It is not an acceptable solution to the problem of the expense and effort involved in a person enforcing or defending their rights, to remove those rights.  What must be achieved is an accessible judicial system with the flexibility to cope with the various streams of civil disputes and which has the capacity to provide an authoritative and demonstrably just result at all levels.

As to ADR, I suggest that litigants do not resort to ADR to enable court adjudication to meet demands made on it but rather in the hope that it will be less expensive and faster.  I am not aware of there being any evidence that that is in fact the case.  Anecdotally, it sometimes is and it sometimes isn’t.

The concept of “judicial imperialism” is a concept that cannot survive in today’s world where the public purse constantly demands financial accountability and improved performance.  I wonder how the community would regard the Canadian vision for its civil justice system in the twenty-first century.  That is a system that:


“-
provides many options to litigants for dispute resolution that;


-
rests within a framework managed by the courts


-
provides an incentive structure that rewards early settlement and results in trials being a mechanism of valued but last resort for determining disputes”

Is this a more attractive vision than maintenance of an adversarial civil justice system designed predominantly to enshrine fair process?  Is an adjudication by the court a matter of last resort in the civil justice system?  I respectfully suggest that it is.  It is an adjudication as of right but also the last resort.  Civil litigants who have to resort to decision by an umpire have obviously failed to resolve their dispute by other means.  They may have failed to reach a common understanding as to the facts and/or law.  They have not been able to agree on a sensible commercial resolution.

There is no doubt that court adjudication in the public arena is essential to our democratic society.  I could not agree more that “the system must be public and comprehensive in its reach” (p 14).  If only it were so.  The present focus of Government, I would suggest, is on criminal law and family law as these are the areas of litigation where Government perceives itself as directly providing funding to those involved. The focus on civil law is much less.  If Government were to be funding the representation of people before the civil courts then I suspect there would be a far greater interest and a much more urgent imperative to change.

It is the community and the customers who pay for the courts.  There are many among us who would say that this is an absolutely proper expenditure and that the courts and the system generally are inadequately resourced.  But the arguments for properly funding the court structures from the public purse would be enhanced by being able to demonstrate a more comprehensive accessibility to the community.  That issue is not one only for the court but rather should concern everybody involved in the justice system.

The civil justice system, in the absence of change, (I do not use the word “reform”) will become increasingly remote to the ordinary community.  Is there a case for the creation of a safety net legal representation funding base?  If the system becomes more and more remote then so the community is likely to increasingly feel that it is not adequately served and so the call for externally applied change will increase.

The adoption of some aspects of the inquisitorial system into our adversarial justice system may well enhance the system that is available to the community.  Case management is heralded as a significant advance in managing the progress of litigation through the courts but the glaring problem with case management is that it usually ceases at the trial door.  

It is within the power of the judiciary to more effectively manage a trial.  However the judiciary will not succeed in that process unless it has accepted a common objective.  Why is it that in some jurisdictions a judge of a particular court will decide that a matter requiring resolution will be allocated three days, notwithstanding the parties’ view that it will take 10 days to present all the evidence, and then the matter is reasonably concluded within three days.  In other jurisdictions that same rigor may not be applied and for sure the matter will take 10 days.  It may well take longer.  Where it is the public purse that funds the litigation, and certainly the public funds the court and sometimes the parties, then the public has a legitimate expectation that matters will be justly dealt with in a reasonably expeditious manner.  One of the limited areas in which judges can have a significant impact is by adopting a more interventionist role in the management of the trial.  It may be that this results in parties having less control of their own case.  But if the ultimate objective is the reasonable ascertainment of the true facts of the matter, to which can be applied the law to provide a demonstrably just result according to law, then so what.  Has not the community provided a fair justice system?

Sir Anthony refers to concerns amongst the profession about “pro-active judges and some who are not”.  This difference in approach may well reflect the view of some judges that case management is not part of their proper function.  If the judiciary were to accept that case management was part of their proper function and that that function was to achieve in an expeditious manner a reasonable ascertainment of the facts, and if that were to be part of the judicial culture, then perhaps those judges who are presently perceived as being less than enthusiastic about case management would recognise the need to change the approach.

It is true that public confidence in the justice system would be undermined if the public believed that the justice system was simply a production line.  But it doesn’t really matter much to a public that can’t access the system at all.  The legal profession and others do much to try to create systems and schemes designed to assist parties to access the civil justice system.  Much pro bono work is done on various Legal Expenses and CLAF Schemes and the profession is still the major support of legal aid.  But at the end of the day, the civil justice system still remains remote and unreachable for many who often choose not to pursue or defend a right because it is simply too hard or too expensive.  Alternatively, they may seek to conduct their case in person, often creating significant problems for the court.

I am not so troubled as Sir Anthony about the discretionary participation by judges in discussions which lead to settlement.  I think that would need to be very cautiously done during the trial stage (but note how this contrasts with my earlier comment about judges taking control at trial) but certainly extremely useful pre-trial.  Many litigants look for an independent objective assessment by somebody clothed with authority who is reasonably informed as to the circumstances.

In a relatively small but important jurisdiction, Industrial Commissioners in South Australia at conciliation conferences provide a recommendation to the parties in writing at the conclusion of the conference.  That recommendation is sealed.  It may be had regard to if the matter is unresolved and goes to arbitration and an issue subsequently arises as to costs.  That recommendation is, I suggest, significantly influential on the participants and I suspect often leads to matters being resolved that would not otherwise be resolved and that would occupy Commission time and incur significant expense for those parties.

I entirely agree that “there must be dedicated commitment to case management and a will to achieve the benefits which it can bring”.  What I do say, however, is that the case management should continue through to the end of a matter, including the trial.  The trial should not be allowed to remain a playground of non managed “fair go”.  The attitude of appellate judges to supporting judicial trial management is absolutely critical to its success.  The system must be flexible enough to accommodate the unexpected or unusual and decisions must be directed to achieving a just outcome for the parties.  But the fair and reasonable ascertainment of the true facts and the lawful resolution of a matter ought not be allowed to be delayed or made excessively expensive by party escapades not directed to those purposes.  If there is to be real change in that part of the justice system over which the judiciary has significant influence, namely the courts, and I stress that the courts are only a part, albeit very important part of that system, then the quality, enthusiasm and commitment of the judiciary to matter management is critical to the success of that reform.

I must say that I think there may be something of a conflict between the enthusiastic achievement of key performance indicators or statistical goals on the one hand and individualised justice on the other.  Perhaps periodic review of the courts and their processes by external community non-litigants might give valuable insights to the courts and the profession.

The adversarial civil justice system does have a future but its future may not be much like its past.  Different processes and mechanisms for resolving different streams of civil litigation may well be appropriate.  However, the key goal I would suggest ought to be the application of settled law to the reasonably ascertained facts to provide a demonstrably just result.  That should be the goal rather than a judge deciding who wins out of two competing cases that may often be presented by unevenly resourced litigants.  The system should cast a positive obligation on the judge to manage the litigation to ensure it is conducted as efficiently and cost effectively as possible both before trial and during trial.  In the course of that process the judge may well influence the inquiry.  I see a case for modifying the present adversarial system by providing in effect a “judicial licence” for a judge to intervene in an inquisitorial manner either before or during trial should that intervention enhance the goal of the reasonable ascertainment of the facts.

If the goal of the application of law to reasonably ascertained facts is accepted and if the focus of the whole litigation process is kept on that goal, then I suggest that the prospects for survival of a slightly modified but very recognisable civil adversarial justice system will be considerably enhanced.

