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His Honour has said that independence of the judiciary and accountability by the judiciary to the community are paramount to the maintenance of public confidence in the law.  The two concepts are closely linked.  They both are directed at the same goal - that the litigant should receive a fair go.

What are the obstacles to a litigant receiving a fair go - focusing on the bench?

*
The judge being lent on by the government of the day

*
The judge being influenced to do other than what he or she believes to be right  by a media campaign 

*
The judge being corrupt and susceptible to bribery

*
The judge being incompetent either generally or in a particular field

*
The judge being quite biased one way or the other

*
The judge being lazy and not prepared to do the work

*
The judicial system not operating efficiently

The first two problems (judges being lent on by governments and the media) are avoided by maintaining judicial independence - which of course exists not to protect the judge but to protect the litigant.  

In this country we are fortunate that there is widespread understanding of the need to protect litigants from the risk of judges being lent on by government.  Politicians don't  dare attempt it because exposure would ensure political ruin.

The problem of media campaigns is more complex.  Our contempt laws protect the litigant from campaigns based on a specific case before the court but the more general campaign can be insidious.  Chief Justice Malcolm points out the important distinction between judges recognising media criticism based on enduring community values as distinct from transient values which can be whipped up in a media blitz - transient values generally based on a lack of information.

I would however gently dissent from the reference by the Chief Justice to an increasing predilection of the media to criticise judgements and judges.  Judicial criticism in the last century reached levels that are unmatched today.  Warren Cross in his essay "Legal Administration of the Manning River Valley : An Historical Analysis 1828 - 1900" records that the Manning Press proved a zealous supervisor of judicial activity, rapidly questioning any decision it saw as dubious.  Are -v- Butler was tried before Judge Meymott on October 15, 1867 at Port Macquarie Court Quarter Sessions, the accused being referred from the Manning Bench of Magistrates on a charge of cattle stealing.  Butler was found guilty and sentenced to five years imprisonment on Cockatoo Island on evidence which the "Manning River News" viewed as circumstantial and inconclusive:

"We may believe that Butler was guilty of stealing the cow, but we also believe that there is not a lawyer in the world who, after looking through these depositions will say it was proven that he stole it.......we therefore consider the case is one which calls for the intervention of the executive to secure the release of the prisoner."

In fairness to the Manning River News Judge Meymott did seem to go out of his way to invite criticism.  The Gunnedah Press recorded in 1880;

"In the first case, the Judge told the jury when they hesitated about the verdict, not to make mountains out of mole hills; the case as plain as the nose on his face, and that if they retired he would have them locked up until three o'clock in the evening; this was at eleven in the morning."  It is perhaps not totally surprising that later that year Judge Meymott became the first District Court Judge in New South Wales to be dismissed from office!

The remaining problems are addressed only by insisting on judicial accountability and putting in place systems to ensure judicial accountability.  The alternative to adopting systems is to place blind faith in every single member of the judiciary. Notwithstanding the generally high quality of judicial appointments in this country I'm sure that most of us in our professional lives have at some time or another encountered one or more of the last three or four problems - bias, laziness inefficiency and even occasionally incompetence.

It is worth recording that in my thirty years of practice in the courts of this country I have never personally encountered judicial corruption and although I have mixed very widely in legal circles I have never met a lawyer who has complained of encountering judicial corruption in this country.  This may be something we take for granted, but it is important  to emphasise because it is the cornerstone of a just society.

The Chief Justice refers to traditional methods of ensuring judicial accountability namely appeals and removal from office by the parliament.  The appeal process would generally deal adequately with lack of competence but these methods don't address adequately problems associated with underlying bias laziness and inefficiency. Yet these are the only problems which a litigant is really likely to face in this country.  That's not to say these problems are widespread because they aren't.  On the contrary the vast bulk of judges have a strong work ethic and do their best to deal with matters before them in an even handed manner.  Unfortunately there are exceptions.

Within my own professional life I have encountered a judge in a superior court  whose bias against accident victims was so great that a clerk had to be stationed in his court to warn if there was a risk of his becoming free.  In that event the next matter in the swingers list had to be settled for the best figure available because the likelihood of getting less than the amount on offer and suffering an adverse costs order was so great.  I have known of judges who have created similar problems for insurers.  I have encountered magistrates whose bias in favour of police witnesses was so great that the onus of proof was effectively reversed.

Any piece of litigation may result in a range of judicial views and indeed an individual judge may over time respond with a range of differing decisions to the same problem.  In many cases there is no absolute right answer.  However when a judge has views or biases which put him or her regularly in an extreme position one way or the other, this poses a very real problem for the plaintiff the defendant the Crown or the defence who have to come before that judge.  This cannot be simply allowed to continue throughout the judicial life of that judge without any action at all on the basis of the need to maintain judicial independence.  Judicial independence exists to ensure litigants are given a fair go and should not become a shield for a judge who is not giving litigants a fair go.

The appeal process alone is inadequate to handle this problem.  Firstly many litigants do not have the resources to appeal.  Secondly a judge with a particular bias can become adept at ensuring the bias is not revealed in the reasons for judgement and the appeal courts deal with appeals one by one and have available no statistical comparison between judges.

The other problem which litigants can face is laziness or inefficiency.  This can impact in the individual case because of delay in delivering judgements or generally because of delays in obtaining hearing dates.  The most hard working court can be inefficient because informed creative intelligence has not been applied to finding ways to resolve matters quickly.  Again the appeal process will not handle these problems.

The government cannot - except in extreme cases warranting removal by a vote of both houses of parliament - deal with these problems because to do so could interfere with judicial independence.  So the judges themselves must act - either through a Judicial Commission as occurs in NSW , through the Chief Judge or through a committee of judges who will address these problems.  If the problem is one of bias laziness or simply failure to do the job the appropriate measures initially may be counselling, persuasion or education but ultimately there must be some ability to encourage or even force a resignation.  Some will say this offends notions of judicial independence but to use this term, judicial independence, to preserve a situation where litigants are not given a fair go is to stand the term on its head.  In my respectful view the adage that the Chief Judge is the first amongst equals has no place in a court where the only person who can demand accountability from the judges is the Chief. 

However to demand judicial accountability is to tackle potential problems from the end rather than the beginning.  The first steps must surely be to 

•
Increase the rigour in identifying appropriate people for judicial appointment.  Can we not have a system where politicians make their appointment from a pool approved by a committee of judges and practising lawyers and even perhaps well regarded members of the community?  Such a system does not necessarily require people to apply or even consent to being placed in the pool.  Can we not insist that any offer of judicial appointment is subject to psychological testing?

•
Proceed as soon as possible with the establishment of a Judicial College to provide training throughout Australia for new judges and to provide continuing judicial education for the judiciary.

Thank you for providing the opportunity to a non judicial officer to comment on a subject which must always be of great sensitivity to the bench.
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