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JUSTICE DELIVERY- MEETING NEW CHALLENGES
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WORKSHOP 1: THE STRUCTURE

Structural and procedural implications of nationalisation and globalisation of commercial dealings, legal services and criminal activities, strategies for dealing with international disputes and the case for moving towards a national court and tribunal structure.

This paper is concerned principally with disputes which arise from commercial dealings, particularly where such disputes take on a national or international dimension; that is, a dispute which transcends the natural jurisdiction of an Australian State or Territory,
 normally, but not necessarily, because one of the parties resides outside that State or Territory.
 The prospect of a dispute taking on such a dimension is enhanced when one considers the effect of electronic and digital media used to effect commercial transactions (e-commerce).
 In the international context, there may be a need to refine rules of court for service out of Australia to take account of the realities of e-commerce
, as well, perhaps, as the statutory provisions concerning execution of foreign judgments.

Commercial disputes involving a national element

In Schmidt v Won
 Ormiston JA noted that “the territorial limitations imposed on the jurisdiction of each State within the Commonwealth of Australia must be considered as having little, if any, practical continued application.”
 His Honour referred to the statements made by Dawson, McHugh and Gummow JJ in Kable v Director of Public Prosecutions (NSW)
 in relation to the integration of State and Federal Courts and said:

Howsoever far one ought to take statements of that kind, recent legislative change can fairly be said to have extended the jurisdiction of each State Supreme Court to the boundaries of the Commonwealth so that, at least for the purposes of the exercise of personal or transitory jurisdiction, there is now a single jurisdictional area.

Ormiston JA referred to the legislative scheme represented by the Cross-vesting legislation and to the provisions of the Service and Execution of Process Act 1992 (Cth) which extends the power to effect personal service without limitation beyond the borders of each State ( and the territories) “for all intents and purposes to the territorial boundaries of the Commonwealth”.

Of course, his Honour’s comments must be read subject to the recent decision of the majority of the High Court in re Wakim; Ex parte McNally.
  The majority held that that part of the Cross-vesting legislation which purports to confer State jurisdiction on federal courts is invalid. In the commercial domain, excluding matters arising purely under the Corporations Law, many disputes will have a federal element such as will enable the Federal Court to exercise jurisdiction on the basis of its accrued jurisdiction.
 Indeed, in the Wakim case itself, a broad view was taken of a matter which might fall within the accrued jurisdiction. The court allowed a claim for damages against solicitors and a barrister to proceed in the context of a dispute arising under the Bankruptcy Act 1966 (Cth). Nevertheless, to the extent that the Federal Court is unable to exercise jurisdiction in corporate insolvency, which is an integral part of national (and international) commercial life, an unfortunate situation has arisen in relation to commercial disputes. Moreover, the decision of majority of the High Court in Wakim is likely to spell the death-knell for any national commercial court.

Many litigants, and their legal advisers, have chosen the Federal Court as a forum for the resolution of commercial disputes. The introduction of the individual docket system of case management in that Court has been particularly attractive to commercial litigants, providing all of the procedures available in commercial lists in the State Supreme Courts, with the added certainty that a matter will be tried by the judge who has handled the interlocutory proceedings in the case which may not necessarily occur in State commercial lists. The Court has perhaps been more innovative in relation to video-conferencing.

In relation to the handling of commercial cases in State Supreme Courts, whether those cases have a national or an international element, New South Wales, Victoria and Queensland
 have established a Commercial Division or List. A Commercial List was established in New Zealand on 1 April, 1987, and a Commercial Court has existed in England since 1895. I have scheduled to this paper details of Australian Commercial Lists, as well as details of the Commercial Courts or Lists in New Zealand and the United Kingdom.
 The schedule is intended to do no more than describe the nature of the relevant lists and to identify some of the practices adopted and which might be taken up more generally in relation to commercial cases. A judge in such a list may be more likely to split a case, to determine a question of law as a preliminary matter, or to contemplate the appointment of a special referee, arbitrator or mediator. A judge cannot, of course, completely disregard the rules of procedure in a commercial list matter. To that end, it is obviously desirable that, where possible, all jurisdictions move towards a harmonised set of court rules. In this respect, the AIJA has been involved with a Committee established by the Council of Chief Justices, to harmonise Corporations Law Court Rules. The AIJA Council has approved a project which will look at several rules of general procedure with a view to their harmonisation.

No doubt the existence of the commercial lists with liberal and flexible procedures, is of great significance to commercial litigants concerned for the timely and efficient disposition of disputes,
 although, as I understand it, the preference of such litigants pre-Wakim, has been for the Federal Court.

In relation to the trial of proceedings in commercial matters, it is not uncommon for the parties to consent to video-link evidence. In the absence of consent, the court has power to order that video-link evidence be given.
 

The Service and Execution of Judgment Act 1992 (Cth), so far as it relates to the interstate enforcement of judgments and orders, has simplified and given greater certainty to enforcement. 

Commercial disputes involving an international element

There is, of course, unlike international arbitration, no such subject  as "international commercial litigation”.
 A litigant is obliged to pursue a remedy in a national court, subject to the procedural rules of that court; there is national litigation in an international context.
 

A national court is at liberty to choose whatever rules or procedures it wishes. This statement must be read subject to the constraint that, any judgment obtained in that court, will be subject to scrutiny by the courts of a country where it is to be enforced to ensure that the original court had jurisdiction and that the rules of that court gave the judgment debtor the opportunity to present its case to the court. Indeed, it is in the area of enforcement of judgments that most problems may be seen to arise.
 The value of the Australian Courts to a prospective plaintiff will depend upon the ability of that plaintiff to enforce any judgment obtained where the defendant has assets. The current work of the Hague Conference on Private International Law on the proposed Hague Judgments Convention is of great significance to Australian lawyers and to lawyers generally concerned with disputes having an international element. It was expected that a meeting of the Special Commission to be held in The Hague from 7-18 June, 1999 would substantially settle most of the major elements of the Convention. The Convention cannot be finalised until the diplomatic session of the Hague Conference in October, 2000. Whatever the final form of the Convention, it will greatly facilitate the enforcement of judgments within Convention countries. This may have consequences for the rules regarding security for costs. If an order for costs can be readily enforced against a foreign plaintiff in a Convention country where it has assets, a Court will be reluctant to order that security for costs be given as a matter of discretion.

 In view of greater globalisation, the need for the Convention cannot be overstated. No doubt the Australian judicial system with its recognised adherence to traditional judicial values, such as independence of the judiciary, is attractive to litigants in commercial matters. Those litigants should have a reasonable expectation that a judgment obtained in Australia will qualify for enforcement in accordance with an accepted regime for recognition.  

Leaving aside the question of recognition and enforcement of judgments across international borders, I am aware of the fact that both the Commonwealth and New Zealand Attorneys have been anxious to overcome jurisdictional problems which may arise where a matter might  more conveniently be dealt with in one country rather than another.
 It has been proposed that a comprehensive and simplified approach to forum non conveniens  and transfer between Australia and New Zealand be adopted.
 One difficulty here is the difference in approach of the New Zealand Courts and the Australian Courts to “forum non conveniens”. I am unsure what stage discussions between the Attorneys have reached.

It should be noted in relation to New Zealand, that the Evidence and Procedure (New Zealand) Act 1994 (Cth) has greatly facilitated the taking of evidence in Australia and New Zealand for use in the Courts of the respective countries. There may be a need to consider further bilateral arrangements with other Australian trading partners rather than depending upon existing legislation for the taking of evidence on commission. Moreover, there may be a need for legislative support to be given for the conduct or partial conduct of the trial of proceedings outside the jurisdiction where the trial ought to proceed. There are instances of a judge taking evidence before trial personally in a foreign country.
Such evidence is taken on commission and its reception is subject to objection; moreover, when sitting in the foreign country as a commissioner, the judge has none of the powers of compulsion over witnesses which a judge sitting in Australia would have. I am not, aware, of any case in this country where a judge has conducted part of a trial in a foreign country.
 It does appear to me that Australian judges should be given as much power as possible to determine proceedings sitting wherever is most convenient and cost-effective to the parties.

All jurisdictions should ensure the widest possible basis for the acceptance of evidence of foreign law. Certainly, except in the most exceptional of cases, there should be no need to call an expert on foreign law.

Conclusion

I hope that some of these thoughts on the national and international nature of commercial disputes can provide some stimulation for discussion in this workshop.

SCHEDULE

COMMERCIAL LIST PRACTICE

VICTORIA

Since 1986 the Supreme Court of Victoria has had a judge-controlled Commercial List, with the judges exercising a wide discretion as to the type of cases admitted to the list.

The difference between hearings in the Commercial List and in the ordinary lists lies in the constant judge-control at directions hearings and a shortened trial based on agreed Court Books of documents and the exchange of proofs of the statements of all witnesses.

Proceedings which usually will be heard in the List are those which arise out of ‘ordinary commercial transactions’ or in which there is a question ‘that has importance in trade or commerce’- Order 2.01 Chapter II Rules of the Supreme Court.

Cases likely to take more than two sitting weeks will not be tried by a Judge in the List, but directions will be given for those cases unless they are otherwise unsuitable.

Where a defendant, or other party, considers a case to be of the kind which ought to be heard in the List, a summons seeking that the proceeding be entered in the List may be issued within 12 days after appearance- O 2.03 (2).

If there be any doubt as to the suitability of a case for the List an affidavit should be filed with the summons for directions justifying its entry in the List.

Pleadings

· All pleadings are filed and served in the Commercial List pursuant to a Judge’s direction.  Otherwise the ordinary rules (in Chapter 1 of the RSC) apply to the form and substance of pleadings in Commercial List cases.

· However it is essential that the real issues are made clear as soon as practicable, so that sufficient particulars of each allegation should appear in the statement of claim, and that the substance of the defendant’s case appears in its defence.

· Defences which merely deny or not admit all allegations will be struck out by a Judge, without application, and the defendant will be required to plead again and pay any costs thrown away.

· Applications to strike out pleadings otherwise should be made on summons identifying the grounds relied upon.

· It is expected that pleadings will either include or append all necessary particulars of a party’s case.

Discovery

· The practice in the Commercial List is NOT to require affidavits of documents in the conventional form or to permit parties to serve notices for discovery under O 29.02 of Chapter I.

· Instead, specific directions are given for the filing and serving of lists of discoverable documents.
· Those lists should usually, unless there is a direction to the contrary, take the form of unsworn lists, but otherwise following the conventional form of Form 29B in Chapter I.  So far as practicable documents should be listed in chronological order.

· Occasionally affidavits of discovery will be ordered from the outset..

· Preliminary and third party discovery- the procedures under O 32 are available in the Commercial List, with summonses returnable on directions days.

· They are to be preferred to the use of subpoenas for production which should NOT be returnable at directions hearings, unless related to a specific application.

· Discovery of Interrogatories- as a general rule service of interrogatories is NOT permitted in cases in the List.  Service of interrogatories will normally only be permitted if there is some fact(s) which cannot be satisfactorily obtained from the other party by admission.

When all interlocutory steps have been completed to the satisfaction of a Judge, the proceeding may be set down for trial and a date fixed.

At present the trial date is likely to be 2-3 months from the last directions hearings

When a proceeding is ready for trial it is NOT necessary to file a certificate of readiness- O 2.05.

NEW SOUTH WALES

1985- the Supreme Court (Commercial Division) Amendment Act created the Commercial Division of the Court.

In 1998 the rules were amended to transfer the business of the Commercial Division to the Equity Division.

Supreme Court Rules 1970, Part 14 contains the provisions relating to the Commercial List.

Assignment of business and entry into the Commercial List:

14.1: (1) proceedings in the Court arising out of commercial transactions or in which there is an issue that has importance in trade or commerce, are assigned to the Equity Divisions and may be entered in the Commercial List.

(2) This does not apply to any proceedings: 

a) assigned to the Court of Appeal, the Equity Division (other than those so assigned with a view to entry in the List), the Admiralty Division, the Family Law Division, the Protective Division, the Probate Division, the Administrative Law Division or the Criminal Division, 

b) which may be entered into the Construction List

c) or for defamation

This was formerly considered in s 56 of the Supreme Court Act 1970, where under that provision, it was determined that proceedings on a foreign judgment may not be entered even if the judgment arises out of a commercial transaction- Delfino v Trevis (No 2) [1963] NSWR 194.

Judicial Discretion

One of the functions of the Commercial List is to provide for the prompt and expert resolution of proceedings that raise issues of commercial significance beyond the interests of the immediate parties.

However, subr (1) (a) permits any proceedings ‘arising out of commercial transactions’ to be entered in the Commercial List.  The width of that expression includes many proceedings that involve no more that the application of settled principles to the circumstances of the particular case

Accordingly the court has a discretion to remove proceedings from the List notwithstanding that they do arise out of commercial transactions- Challenge Bank Ltd v Raine & Horne Commercial P/L NSW (1989) 17 NSWLR 297.

O 14.7: Where any proceedings are entered in the List, the Court, on the application of a party or of its own motion, may, if it is satisfied that it is proper to do so, order that the proceedings be removed from the List, and may give such further directions as to the continuance of the proceedings as it thinks fit.

Court expert

O 14.9: (1) The Court shall not, in proceedings entered in the List, obtain the assistance of person (an ‘adviser’) under Part 39 rule 7:

a) where all parties object; or

b) where one party or some parties consents or consent- without giving all parties an opportunity to be heard.

(2) So far as practicable, the Court shall, in proceedings entered in the List, endeavour to arrange for the adviser to be present, either throughout the hearing or during the evidence and addresses relevant to his or her assistance to the Court and upon inspection, relevant to that assistance, of any place, process or thing under section 53 of the Evidence Court (which relates to a view).

Practice Note from  Spigelman CJ, effective 1 September 1998:

21- where experts’ reports have been or are to be served the Court may direct that the parties cause the experts or some of them to confer with a view to identification and a proper understanding of any points of difference between them and the reasons therefor and a narrowing of such points of difference.

QUEENSLAND

Long or complex cases may be entered into the Supervised Case List by court direction, upon application by a practitioner to the case flow management officer, or where the matter has an estimated hearing time in excess of five days- (Qld) Practice Direction No 15 of 1996.

The purpose of the List is to effect the just and timely resolution of cases with the minimum of commitment of the court’s and litigant’s resources.

Cases on the List are managed by regular review hearings, against a prescribed checklist and by short form orders.

In Queensland, commercial cases are divided into disputes occurring in the course of trade between business entities, and into building and engineering cases.

Building and commercial cases are entered into the B list.  All other commercial causes are entered into the A list.

The definition of commercial cause is wide enough to cover both types of case - Commercial Causes Act 1910 (Qld) s 2.

The court has jurisdictions to ensure the speedy conduct of commercial cases- Commercial Causes Act 1910, s 3.  This is carried into effect by practice directions.

The practice direction for the A list (Practice Direction No 4 of 1989 (Qld), Commercial causes jurisdiction ‘A’ List); requires the court to supervise the conduct of cases entered into the list.

There is a series of directions hearings at which the court reviews progress and gives directions as to future steps.  A trial date is allocated when the case is ready for hearing.

Statements of witnesses are exchanged 6 weeks before the trial.

Supplementary discovery must be given up to 3 weeks before the trial.  There is also a continuing obligation to give discovery.

The practice direction also permits the court to order the parties to hold a without prejudice conference to resolve or narrow points of difference.

Counsel must prepare a statement of issues for determination at the trial.

Expert evidence has to be disclosed before the trial for it to be admissible.  The same applies to plans, diagrams, models and photographs.

In cases in the A List the parties must serve on each other a copy of any expert evidence intended for use at the trial.

If the expert witness is called at the trial, the court may direct that the report stand as evidence in chief.

Expert evidence outside the report cannot be adduced nor can evidence not contained in a report served on the opposite party, be adduced without leave from the court.

The court may order opposing experts to confer in an attempt to narrow the differences between them.

Practice Direction No 13 of 1989 (Qld), Commercial causes jurisdiction ‘B’ list- building and engineering cases: prescribes the procedure to be followed.

The party who proposes to have an action listed in the B list must apply to the court.  An affidavit in support of the application sets out the reasons for listing the action as a commercial cause.

The affidavit must disclose, inter alia, whether there are any expert reports or any intention to gain them.  If the applicant intends to ask the court to appoint an expert to give a report, that is also mentioned in the affidavit. 

A copy of the substance of expert evidence must be exchanged.  Any expert evidence cannot be given at the trial except with the leave of the judge in charge of the list.

NEW ZEALAND

[See ‘Which cases are eligible for the Commercial List?’ J Kovacevich, [1988] New Zealand Law Journal, 131].

The first Commercial List in New Zealand was established at the office of the High Court of New Zealand in Auckland on 1 April 1987, and operated on a four year trial period before being confirmed as permanent.

The New Zealand legislation was influenced by the Commercial Court of England and the Commercial Lists of NSW, Queensland and Victoria.

The jurisdiction of the Commercial List is provided by ss 24A to 24 G of the Judicature Act 1908 as inserted by s 4  of the Judicature Amendment Act 1986.

Section 24B (1) specifies the classes of proceedings eligible for entry on the Commercial List.  They include:

(a)  Any proceedings arising out of or otherwise related to:

(i)  the ordinary transaction of persons engaged in commerce or trade or of shippers;

(ii)  the carriage of goods for the purpose of trade or commerce;

(iii)  insurance, banking, finance, guarantee, commercial agency, or commercial usuages;

(d)  Proceedings under any of the provisions of ss 80-82 and 89 of the Commerce Act 1986.

In addition Rule 446D (3) of the High Court Rules provides for other cases otherwise ineligible under s 24B (1); where a statement of claim in a proceeding which is of a commercial nature but which is not within the classes specified, is files in an office of the Court at which a commercial list is established, any party to the proceeding may, not more than 14 days after a statement of defence is filed, make application to a Commercial List Judge for the entry into a commercial list.

A Judge is given discretion under Rule 446D (4) whether or not to enter the proceedings into the List or not.

Discovery

Unless there is some evidence of the relevance of transactions pertinent to the proceedings, with some averment in the pleadings which might make such transactions relevant, then open-ended discovery will not be granted in a Commercial List action- Vujnovich v Vujnovich & Anor [1988] BCL 233.

In recent years the List has been used by commercial parties from all parts of the country.  Practice Notes have made it possible for proceedings to be filed and entered in the List which might otherwise have been required to be filed elsewhere. Consent memoranda and telephone conferences are widely used which assist out of town counsel.

A feature of the List is its high pre-trial settlement rates, usually at about a third of all proceedings before setting down.  The advent of ADR and Mediation in particular has assisted towards this end.

Not all commercial cases have to be heard by a Commercial List Judge; yet with four Commercial List Judges in Auckland, it is likely that a commercial case will be heard by a Commercial List Judge.

Litigants bring a wide variety of cases to the Commercial List but causes based upon the provisions of the Commerce Act have shown an increase.

UNITED KINGDOM

The Scottish Commercial Court

The court of sessions in 1998 introduced new Rules of the Court designed to speed up the procedure in regards to commercial actions.

This allowed commercial actions to be transferred to the Commercial Roll where the case will be dealt with by selected Judges, who are particularly expert in commercial matters.

The object of this is to reduce to 6 months the average period between the commencement of the action and the conclusion of the trial.

England

A commercial list has existed in England since 1895.

By common usage the commercial list has come to be known as ‘the commercial court’.

Since 1987 there has been a combined ‘Admiralty and Commercial Registry’

The purpose of the original rules, still applied to the current rules, was to create a simplified procedure more suited to the needs of the mercantile community with briefer pleadings and more expeditious trials before judges of special experience.  

See Megaw J in Practice Note [1962] 3 All ER 527:

The purpose of the Commercial Court, as it is commonly called, is to provide a service to the commercial community by enabling commercial disputes to be decided as quickly and as cheaply as circumstances allow.

If it is a commercial action which from its nature can be more speedily, more economically and more satisfactorily tried by the Commercial Court, it may be transferred from the ordinary list- Baerlein v Chartered Mercantile Bank (1895) 2 Ch D 488.

If not it may be refused in the Judge’s discretion- Thompson v Henry Bath & Son Ltd (1920) WN 355; Hudson’s Bay Co v JP Byrne (1920) 2 L1 L Rep 192.

Rules of the Supreme Court 1965, Order 72 rule 1 (2) defines what constitutes a ‘commercial action’ as prima facie eligible for hearing before the Commercial Court of the Queen’s Bench division:

‘it includes any cause arising out of the ordinary transactions of merchants and traders and, without prejudice to the generality of the foregoing words, any cause relating to the construction of a mercantile document, the export or import of merchandise, affreightment, insurance, banking, mercantile agency and mercantile usage.’

This definition is not exhaustive and cases which may not fall within its scope have occasionally been treated as fit to be tried in the Commercial Court.

In considering whether to transfer to the commercial list or retain an action in it (See RSC Order 72, rr 5 & 6) the commercial judge will consider whether the case raises a question of fact or law with which the court is particularly well fitted to deal and whether it is the case involving subject matter with which the commercial court habitually deals.  This subject matter can be summarised as:

(i)  the carriage of goods by land, sea and air;

(ii)  contracts relating to ships and shipping;

(iii)  insurance and reinsurance;

(iv)  banking, negotiable instruments and international credit;

(v)  the purchase and sale of commodities;

(vi)  the operation of international markets and exchange;

(vii)  the construction and performance of mercantile contracts.

Once entered into the commercial list, any application for leave to serve out of the jurisdiction is made to the judge.

If an action has not been commenced in the Commercial Court it is possible to transfer it by applying to the judge under RSC O 72 r 5.

Pleadings in an action in the commercial list must be in the form of points of claim, or of defence, counterclaim, defence to counterclaim or reply as the case may be, and must be as brief as possible- RSC O 72 r 7.

No further and better particulars are to be applied for or ordered in an action in the commercial list except such particulars as are necessary to enable the party to be informed of the case s/he has to meet or as are for some other reason necessary to secure the just, expeditious and economical disposal or any question at issue in the action.

It is standard practice in the commercial court to order exchange of statements of witnesses as to fact and of the reports of expert witnesses and of experts’ reports.

Further, if there is clearly a dispute as to expert evidence it is standard practice to order a without prejudice meeting of experts.  Indeed these practices, which now apply to all actions in the Queen’s Bench Division and Chancery Division, originated in the Commercial Court.

Counsel is required to estimate the length of the trial, and fixed dates are given.  The action is normally ordered to be set down no later than 3 months before the fixed date.

� Of course, the territorial jurisdiction of the High Court, the Federal Court and the Family Court has unlimited bounds within the Commonwealth of Australia.


� The territorial jurisdiction of the State and Territory courts depends primarily upon the defendant’s presence in a particular State or Territory: Laurie v Carroll (1958) 98 CLR 310.


� I am not aware of any Australian case in which a court has considered the question of jurisdiction in an e-commerce case. In the United States, Rule 4(e) of the Federal Rules of procedure allows a United States District Court to exercise personal jurisdiction over a non-resident defendant to the extent allowed by the long-arm statute of the State where the court sits. The American cases appear to support the view that the courts will not have jurisdiction over non-resident defendants simply because their web site is accessible to, and has been "visited " by computer users resident within the jurisdiction of the court: Weber v Jolly Hotels (Judge Wolin, District Judge New Jersey, 12 September, 1997); The Hearst Corporation v Goldberger 1997 WL 97097, at 10 (SDNY 27 February, 1997), but that they will have jurisdiction where the defendant has contracted to sell goods and services over the net to persons resident within the jurisdiction: The Hearst Corporation v Goldberger, supra.    


� The service provisions of the Service and Execution of Process Act 1992(Cth) will be sufficient in relation to disputes arising between Australian residents.


� Unreported, Victorian Court of Appeal, Ormiston, Charles and Batt JJA, 27 June, 1997 (no 5640/1996).


� Ibid, 26.


�  (1996) 70 ALJR 814, 828, 846 and 863.


� Schmidt v Won, unreported, Victorian Court of Appeal, 27 June, 1997, 26.


� Ibid, 27.


� (1999) 73 ALJR 839.


� Phillip Morris Inc v Adam P Brown Male Fashions Pty Ltd (1981) 148 CLR 457; Fencott v Muller (1983) 152 CLR 570.


� South Australia no longer maintains a Commercial List. A Practice Direction was recently issued relating to all long/complex cases. These are managed by a team of one of four judges and an assigned Master as soon as they are identified and then listed specially as soon as they are ready for trial. I am grateful to Justice Trevor Olsson for his advice in this regard. 


� I am indebted to my research assistant, Ms Anita Coles for her work in preparing the Schedule and to Justice Bruce Robertson of the New Zealand High Court and a judge in the New Zealand Commercial List for information in relation to the New Zealand list.


� I have been unable to gather together recent statistics in relation to the lists, however, what I do have suggests significantly speedier disposition of proceedings in commercial lists than in ordinary lists: see, for example, Park and Comrie, International Commercial Litigation, Butterworths, London, 1990, 89.


� See generally Cross on Evidence, Australian looseleaf edition [13270].


� Park and Comrie, op. cit., v. 


� Ibid.


� In Europe, the Brussels and Lugano Conventions facilitate the enforcement of judgments within Europe.


� The problem has arisen in family proceedings, but has also been found in commercial cases: see, for example, Primesite Outdoor Advertising Ltd v City Clock (Australia) Limited (1991) 4 PRNZ 472. 


� In view of Wakim, supra, it may be unlikely that the Federal Court could participate in such a scheme.


� Such a course was taken by Harper J of the Victorian Supreme Court in Olympic Airways SA v Alysandratos No 7193/1993; 6367/1995(judgment given 10 May, 1999) by order made by Gillard J.


� Such a case occurred in England earlier this year in a War Crimes trial where the judge and jury traveled to Belarus.
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