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“Independence with Accountability”

The Hon David K Malcolm AC

Chief Justice of Western Australia

The focus of this session on judicial independence, within the broader context of this conference, suggests the question: What is the future of judicial independence and accountability?  “Accountability” has become a significant issue in the context of the justice system.  In many respects, accountability has always formed an important part of judicial independence.  It has been expanded, however, to encompass issues such as the measurement of Court performance and the publication of annual reports by the Courts.  Independence of the judiciary and accountability by the judiciary to the community are paramount to the maintenance of public confidence in the law.  Some of the most recent developments in the context of judicial accountability, however, suggest that more work needs to be done in striking a balance between independence and accountability.  There are two principle areas which I would like to touch on today which concern two of the most significant potential in-roads into judicial independence in the name of accountability in the coming years.  The first is the significance of the role of the media as the conduit between the Courts and the community, in particular, the media’s function as a measure of accountability.  The second is the development of performance indicators and their application to the justice system.

I doubt that there is any delegate to this conference who does not acknowledge the central importance of judicial independence in our justice system.  The maintenance of an independent judiciary is an integral part of ensuring adherence by the State to the principles of the Rule of Law.  By the Rule of Law I mean the principle that individuals are governed, and their disputes settled, by reference to laws enacted in accordance with legislative processes established by a constitution or constitutional convention, or the law as pronounced by a properly constituted court or tribunal. In the context of the common law, the judiciary both determine the content of the law and, when the occasion demands, change it.  It is almost universally acknowledged that one of the most fundamental aspects of adherence to the Rule of Law is the existence and maintenance of an independent judiciary.  Neutrality, independence of mind and the absence of external interference in the application of the law and the administration of justice are central to judicial independence. For example, in the context of a parliamentary democracy, judicial independence has been defined as:

 “... the capacity of the Courts to perform their constitutional function free from actual or apparent interference by, and to the extent that it is constitutionally possible, free from actual or apparent dependence upon, any persons or institutions, including, in particular, the executive arm of government, over which they do not exercise direct control.”

The mere existence of a process which outwardly guarantees judicial independence and complies with the Rule of Law is insufficient for this purpose.  The long term stability of a system of laws, and thereby the stability of the State, cannot be dependent on fear. While there are facilities available to any State to enforce the law through the use of force, history has shown that those States which use brute force  as the primary means to enforce the law, eventually succumb to revolution.  The community must have confidence in the constitutional or legal processes which make the law.  The law must also reflect commonly held beliefs and values and the be applied fairly, equally and impartially to all members of the community.  

Confidence in the judiciary is established through both the appearance and the practice of independence.  In the former sense I mean that the administrative practices are established which provide guarantees of independence.  In an Australian context I am referring here to the concept of the separation of powers, whether established by express constitutional guarantee, convention or the common law.  In the latter sense, public confidence in the judiciary is bolstered by the ethical conduct of Judges and their adherence to their oath or affirmation of office.  This latter sense also relies on a community perception that in resolving disputes between parties, the judiciary reflect and act upon the basic and enduring values to which the community subscribe rather than the influence of some other agency, in particular, the policy of the Government of the day.  

It should be clear that while judicial independence is absolutely fundamental to the operation of our justice system, the judiciary cannot give judgment in complete isolation or disregard of the forces and events which affect the community.  I am not, however, suggesting that the judiciary should respond to every perceived change in community opinion toward the law.  A Judge must be wary of the distinction between community values which tend to wax and wane in respect of public or controversial issues or in response to technological advances on the one hand, and what might be termed ‘enduring values’ on the other.  There is, however, an obligation on the judiciary to remain responsive, and thereby accountable, to the community.

The traditional methods by which the judiciary are rendered accountable are well established.  There is an obligation to provide written reasons for decisions.  Those reasons are published and, where appropriate, reported in law reports.  Where there is an error in those reasons, a judicial officer at first instance is accountable through the appeal process.  Where a judicial officer acts in a grossly unethical or undisciplined manner constituting proved misbehaviour, he or she may be removed from office on an address to the community’s elected representatives, namely, both Houses of Parliament.

While the concept of accountability to the community remains central to the performance of the judicial function, the methods whereby those obligations of accountability are met are changing.  One of the most significant changes has been the intense focus which has been placed on the judiciary by the media. Media reporting of proceedings before the Courts is not new.  The first newspapers in the Western Australian colony in the 1830s carried verbatim reports of the previous day’s proceedings before the Courts of Quarter and Petty Sessions.  Without other regular forms of entertainment, it was not uncommon for the public gallery of the Courts to be filled to capacity. The substance of the reports which are now made to the community has changed.  There is an increasing predilection among some sectors of the media to criticise judgments and individual judges.  This increasingly critical approach toward the justice system by the media has been highlighted by a number of Judges, lawyers and academics.  For example, the former Chief Justice of High Court drew attention to the change in media focus from judgments to the judges themselves in his 1997 State of the Judicature address.  He said:

“Recent criticism has often been focused on the judge personally, not on the judge’s decisions, much less on the reasons for the judge’s decision.  And if the critic is criticised, the criticism is defended on the ground that judges must be ‘accountable’.  Clearly the time has come when some ground rules should be spelt out.”

The perceived expansion of the role of judicial review of executive or administrative decisions has attracted considerable criticism of the judiciary for their interference in so-called ‘political’ matters.  These include the public criticism that was attracted by the decisions of the High Court in the Tasmanian wood-chipping licences cases
, Mabo (No. 2)
 and Wik
.  This criticism is not restricted to Australia
.

Nothing I have said should be taken as suggesting that Courts should be closed to the media or media coverage carefully edited.  Media scrutiny of the justice system has the capacity to ensure that the judiciary retains its close links to the community.  Freedom to communicate ideas and opinions is a fundamental right of every individual.  As Sir Anthony Mason has said:

“[U]ndue emphasis on formalism promotes a lack of correspondence between the legal issues and the real issues as the public perceives them, and a similar emphasis on formalism diminishes public confidence in the administration of justice in an age in which confidence in the courts and respect for the law cannot be taken for granted.  Nowadays an informed and influential section of the community is anxious to understand, evaluate and, if need be, criticise court judgments.  Judges should write with this in mind rather than court the criticism that the law is an esoteric mystery administered by a priestly class.”

In Western Australia, the judiciary has from time to time recently been the subject of stringent criticism in the context of sentencing decisions.  The criticism has been based on the perceived failure on the part of the Courts to sentence in accordance with the community’s desire for retribution above all other objects of the sentencing process.  Much of the criticism in the media has reflected a misunderstanding or misconception of the sentencing process and the comments of particular judges.  Individual judges have been singled out for media attention as “social workers” or making comments which are inconsistent with the community’s expectations of the justice system.  The criticism culminated in an editorial in the West Australian in which the Editor said:  

“The community might have more confidence in the court system if those who make their living from it appeared to act less like members of an exclusive club and more like citizens concerned to serve the public’s thirst for justice.”

The term “justice” in this context seems to mean longer prison terms.  Where it occurs in an isolated case or where there may be some justification for the criticism, it may well be understandable.  Of greater concern, however, is that in Western Australia, media criticism has had a flow-on effect.  Politicians have identified community concern over the performance of the judiciary based on media reports to justify the introduction of legislation which will have a direct effect on the independence of the judiciary.  For example, in a media release in 1998 announcing the introduction of a sentencing matrix regime, the Attorney General said:

“This legislation follows widespread community concern for changes to the sentencing laws in Western Australia... Quite often we hear in the media about sentences that are well below what is expected by the community, yet reasons as to why that is, often go unexplained.”

Requests for particulars in relation to this assertion have been ignored.  In the explanatory memorandum which accompanied the media release, the objectives of the matrix legislation were identified as being to:

“1.
Provide a clear, consistent sentencing regime that the public will be able to understand.

2.
Make the Courts accountable and consistent in sentencing.

3.
Give Parliament more control over the sentences that will be imposed, particularly for offences seen as of particular aggravation to the community.”

The proposed sentencing matrix legislation if implemented will provide for the setting of sentences according to a calculation established in regulations.  The effect will be to strictly limit judicial discretion in sentencing and effectively reduce judicial discretion and arrogate a substantial portion of the sentencing discretion to Parliament. 

As I have said, much of the criticism to which the Courts have been subjected is the result of a misunderstanding of the sentencing process.  There is a role for the Courts in educating the media and the community about the legal system.  The Supreme Court of Western Australia for example, along with a number of other Supreme Court across the country,  has appointed a Public Information Officer to assist with media enquiries concerning matters before any Court and to encourage greater accuracy in reporting proceedings.  The Supreme Court has also recently commenced the publication of “Sentencing Summaries” which are intended to provide an accurate summary of the Judge’s remarks made in sentencing offenders.  This is the first time that this has been undertaken in Australia.  The objective is to better inform the community of the work of the Courts.  That role cannot be undertaken in isolation.  There must be a mutual understanding between the judiciary and the media of the line between what is appropriate and what is inappropriate editorial comment.  This can only done by fostering a closer relationship between the media and the Courts. 

The second area which I would like to touch on today is the application of performance measures to the justice system.  The need to assess the efficiency of the justice system and implement reform where fault is found is not a new invention.  For example, in 1906 the eminent American jurist Roscoe Pound delivered the annual address to the nascent American Bar Association.  In the course of his address he highlighted community concern with the efficiency of the justice system, in particular, concern over delays in the disposal of cases by the Courts and called for reform to Court procedures to provide for the expedient and efficient handling of proceedings
.  Community concern over delays in the justice system is a recurring theme in law reform as it has the most direct effect on the community itself.  

Since the 1970’s we have seen the rise of the concept of “consumerism” in both business and government.  In short, placing the focus on the needs of the consumer has placed increased community pressure, particularly on government, to improve methods of fiscal control and accountability
.  Community concern over the delay in disposing of cases has been replaced with concern for the overall cost of justice.  

Community concern over the cost of justice has coincided with the advent of what have been termed “managerialist” reforms to public administration. Government at both State and Commonwealth levels has moved to divest itself of centralised fiscal and administrative management.  In the context of Court administration, the bulk of that responsibility has been devolved through the relevant Ministries to Court Administrators
.  While this has given greater flexibility to Courts to apply funds as required, Government, understandably, now requires reports on how the monies provided have been spent in order to meet their responsibilities of accountability to Parliament and the general community.

More recently, performance measures have been promoted as a means of assessing fiscal management.  They have also provided a focus for determining strategic or planning goals for the Courts, particularly in improving facilities for litigants and practitioners, and assessing progress toward those goals.  This aspect of performance measurement has significant benefits for the justice system.  It allows an articulation of the desired objectives in Court development and the fashioning of development initiatives in a holistic rather than patch-work manner.

Two fundamental issues need to be borne in mind in the application of performance measures to the judiciary.  The first relates to the philosophy which underpins the formulation of performance measures, namely, improving efficiency in the justice system.  I acknowledge that delay in the disposal of cases is of considerable concern to the community. Generalised calls for reform often ignore the work which has already been successfully undertaken in improving access to the justice system. The Courts have been active in improving the efficiency with which disputes are resolved.  In Supreme Court of Western Australia for example, a number of procedural reforms have already been undertaken to improve the efficiency and effectiveness of the system.  The most important change has been the Court taking over the management of cases from their commencement. There is now a standard timetable by which a case, once commenced, must be ready for trial within 12 months and is guaranteed a trial date within 6 months of being ready.  Application must be made to the Court for any variation in the standard timetable.  In the event of delay in getting the case ready, the lawyers for the parties are summoned to Court to explain.  If a case is urgent it can be put into the Expedited List which is a special fast track.  If a case is complex and is likely to require 10 days or more to be tried it is put into the Long Causes List and managed by the Court on it own special timetable.

Case disposal rates, and any increase in delays evidenced in that measure, are subject to an enormous number of variables which are beyond the scope of judicial control.  Delays by litigants and practitioners in particular, either in order to achieve strategic objectives or simply through a lack of funds to pursue the matter any further, cannot be taken into account in assessing the Court’s performance.  A significant issue in the context of measuring the efficiency of superior Courts is the increasing complexity of those matters which come before them.  Increased complexity means more intensive management to ensure that the matter is disposed of as efficiently as possible.  A complex matter may also require a longer trial and the more intensive application of judicial time in order to assess evidence and arrive at a determination of the dispute.

The second issue relates to the impact of performance measures on judicial independence.  Most initiatives to measure the compliance of a Court with time or cost standards with regard to disposal have a tendency impinge upon the independence of the judiciary.  Without settlement, the only manner in which a case can be considered ‘disposed’ is by way of determination by a judicial officer.  The efforts of registry staff, orderlies, associates or secretaries can, and do, have little effect on the timeliness in the disposal of matters before the Court.  The efforts of staff can only assist in case disposal, they cannot determine the rate of disposal or significantly affect it.  In the end it is the time taken by the trial and the time taken by the Judge to deliver judgment which are the determinants of the “efficiency” which may reflect the complexity of the individual case.

Related to this second issue is the emphasis which has been placed on the provision of services by the Courts to the public.  One of the most significant developments in this respect was the publication of the Courts and the Public report in September 1998 authored by Professor Stephen Parker
.  Professor Parker noted that current Court administration is based on an assumption that litigants are generally represented by competent practitioners who will explain the justice system to the litigant.  It suggests that no other parties to the proceedings, such as victims and witnesses, are regarded as having an interest in understanding proceedings.  I do not accept that this is the case in the Supreme Court of Western Australia.  All Courts are seeing a significant number of litigants in person or clients represented by Legal Aid or other organisations.  These litigants, either because they are unrepresented or represented by hard pressed Legal Aid personnel are denied a clear explanation of the proceedings and the issues involved.  The public are looking more and more to the Courts to explain the operation of the system in a manner which can be easily understood.  In response to this demand, the Courts are adopting a more consumer oriented approach and accompanying reforms.  

In Western Australia, Professor Parker’s report has prompted a significant level of discussion between members of the judiciary, the Ministry of Justice and the legal profession.  The Ministry of Justice has been active in undertaking a number of consumer or client surveys in order to assess the needs of those individuals who have direct contact with the Courts.  These surveys have lead to a number of improvements in facilities across all Courts such as improved signage and victim support facilities.

On 1 May 1999, a Courts and the Public Symposium was hosted by the Law Society of Western Australia. The objective of the symposium was to allow members of community groups to speak to Ministry staff and members of the judiciary concerning those issues which effect the access of members of the public to the Courts.  The Symposium was successful and a great deal of ground was covered in the course of discussion.  The Courts and the Ministry are examining the recommendations arising made at the symposium with a view to improving facilities and services.

The “customer service” initiative, however, has its limits.  As I outlined earlier, judicial independence is threatened where the judiciary determine cases according to transient community opinions and concerns rather than in accordance with the law and those community values which endure.  While the judiciary are accountable to the community, and current initiatives to improve Court facilities are an example of that, they do not provide a community service.  Adjudication is not, and cannot be considered, a service or product which can be purchased.

The challenge in the development of performance standards is to incorporate the views of the judiciary, Government and those individuals with expertise in performance measurement and management.  No one group can formulate measures in isolation.  The judiciary have the closest association with the Courts and the justice system.  The judiciary must retain the responsibility for the setting of objectives and the supervision and management of the measures required to both achieve and assess progress toward those goals.  As Professor Peter Sallman has said:

“The production of Court performance standards is on any terms a matter of high policy for the judicial system and should be conducted by, or under the auspices of the judiciary.”

In drawing your attention to these issues today I should not be taken to suggest that all attempts to improve the accountability of the judiciary should be opposed as endangering judicial independence.  As the Hon John Toohey QC has recently noted:

“There is a risk attached to any discussion about the importance of judicial independence that it will be construed as being about the importance of judges.  And in turn it may sound like a plea for some immunity from criticism...  While [the judiciary] needs to be alert to anything that tends to undermine judicial independence, it is also important not to assume that criticism, even strong criticism of the work of the courts... is necessarily a threat to judicial independence.  Undue sensitivity can result in losing sight of what is truly imperilling.”

Connection and communication with the community is a fundamental part of the process of judging in the context of the relevance of the decisions made by the courts.  Communicating an understanding of the role and function of the courts to the community will assist in promoting public confidence in the judiciary and the justice system.  The developments which I have touched on briefly today will continue to be central to the relationships between the judiciary, Government, the media and the community as we enter the next century.  We must continue to play a constructive and positive role in these areas.
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