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Performance measurement can often be a contentious process. Measuring judicial

performance can be expected to be no less so. This should not come as a

surprise.

As noted by the previous speaker, the objective of a performance measurement

scheme should be:

   - fairness and equity; and

   - to generate long run gains in the efficiency and effectiveness of the

     service.

Effective scheme design can alleviate or mitigate many of the points of

contention, it can also assist in the achievement of objectives. This section

will focus on effective scheme design.

In speaking on this topic I recognise that there is an additional sensitivity in

measuring the performance of the judiciary -- namely protecting judicial

independence. I am not an authority on this issue, and can only speak on the

general principles associated with establishing a performance measurement

scheme. While speaking on behalf of the Australian Bureau of Statistics, many of

these principles have evolved through my experience at the Secretariat of the

Review of Commonwealth State Service Provision assisting the Court

Administration Working Group.

Much of the subsequent discussion focuses on comparing agencies, however the

principles of effective measurement apply equally to comparisons of individuals,

or of systems.

The following issues are addressed:

     yardstick competition and benchmarking;

     finding appropriate comparators;

     contextual differences;

     sharing the gains;

     statistical overload;

     goal displacement;

     equity issues;  and

     presentation and interpretation of results.

YARDSTICK COMPETITION AND BENCHMARKING

Performance measurement should be a continuous process in order to allow

providers to make iterative improvements towards achieving or maintaining high

quality standards in service delivery. Targets should be updated continuously to

reflect changing technology, management practices and methods of delivering

services to clients. Performance measurement schemes tend to compare groups of

providers or agencies which have common objectives, responsibilities and

activities.  This leads to yardstick competition as agencies compete to out do

one another.

An alternative performance measurement process is known as benchmarking.

Benchmarking involves comparisons with best practice. Best practice is often

difficult to determine, particularly in the delivery of government services,

because of diverse outputs (some of which aren't explicitly measurable) and the

tradeoffs agencies make between them.  Benchmarking is therefore often

undertaken for defined processes rather than across the entire range of outputs

of an agency.

For example, benchmarking in courts might involve analysing the efficiency and

effectiveness of the production of transcript from a tape recording. Yardstick

competition, on the other hand, would compare the efficiency and effectiveness

of the entire recording and transcription process, including ancillary services.

Another example of the difference between yardstick competition and benchmarking

is in measures of case duration or timeliness. Because of the focus on outcomes,

indicators for yardstick competitions uses end-to-end meausres (initiation to

finalisation). Benchmarking would focus particular process such as trial

listing.  Both would enable assessment of different case flow management

practices such as (single and multi-docket systems with tracking and tradition

case flow management) but from different perspectives.

One of the advantages of benchmarking over yardstick competition is that the

focus on defined processes often generates stark results. This is particularly

the case where benchmarking partners come from different industries, countries

or management cultures.  In doing so, benchmarking studies provide explicit

indications of the most cost effective combinations of technology and labour.

The advantage of yardstick competition is the on-going incentive for providers

to improve services through competition. For example, the Steering Committee for

Performance Monitoring of Government Trading Enterprises was established to

provide competitive incentives for government monopolies such as utilities,

because of the lack of market pressures.

FINDING APPROPRIATE COMPARATORS

Where yardstick competition is chosen as the performance measurement process,

the next design issue is the choice of comparator.  Inappropriate comparators

can undermine the validity of the performance measurement process.

The issues in selecting comparators are twofold:

   -  agencies should have common objectives;  and

   -  agencies should have similar workloads.

   Common objectives

In comparing performance across agencies, it is particularly important that

common objectives are identified. Common objectives ensure that agencies are

striving to achieve similar outcomes and outputs, and provide the basis on which

an indicator framework will be constructed.

An example of objectives for courts, namely those developed by National Centre

for State Courts were mentioned by the previous speaker. A number of courts in

Australia have also adopted these objectives, for example the NSW District

Court. The Court Administration Working Group has also recognised the relevance

of these objectives to Australian courts.

In most performance measurement exercises the objectives of the agencies evolve,

although slowly. This reflects cultural, technological, managerial changes and

the gradual development of new indicators. For example the Police Working Group

have recently reassessed their objectives and developed a new indicator

framework to reflect the directions of policing for the 21st century.

   Similar workloads

It is important, but not essential, that agencies have a common volume and

nature of workload.   Scale differences between agencies can undermine the

extent to which they can reasonably, at even optimal performance, achieve

similar performance.  Scale economies however are often over stated, and in the

provision of government services most costs are volume related. Even overheads

such as accommodation can be indirectly volume related.

Another factor which undermines measurement of performance is the nature of the

workload. This is apparent when comparing the performance of courts such as the

criminal jurisdictions of the Victorian and Queensland Supreme Courts.  The

Victorian court hears primarily murder and manslaughter offences. The Queensland

Supreme Court in contrast has an extensive jurisdiction which even includes drug

possession offences. Although an objective of both courts is timely case

completion, the relatively high proportion of minor (and therefore generally

easier and shorter) cases in the Queensland Supreme Court improves its relative

performance. In this example one solution would be to limit comparisons to

particular case types.

Jurisdictional differences between courts need to be carefully considered when

making comparisons of performance across courts.

CONTEXTUAL DIFFERENCES

Agencies will not generally be available for performance measurement with

strictly common objectives and workloads. Where differences exist, the

performance measurement process can be enhanced through the collection of

contextual information. This information should describe the differences in the

workloads, responsibilities and environments in which agencies operate.

Contextual data might include:

   - the jurisdictions of courts;

   - the number of cases of each type;

   - geographic dispersion of the court clients;

   - the resources available to court clients; and

   - the interactions and constraints of supporting and dependent organisations

     such as police,  corrections and legal aid.

Contextual information can also include qualitative information which describes

recent innovations in service delivery, the organisational structures and a

basic profile of the sector.

SHARING THE GAINS

Performance meausrement schemes should result in gains.  The nature, although

not necessarily the extent of these gains, can be identified before the scheme

commences. Some typical gains from performance meausrement are:

   -  more appropriate services;

   -  elimination of waste and duplication;

   -  appropriate sturctured user charges;

   -  reductions in government funding;

   -  improved client satisfaction; and

   -  a reduction in complaints.

As an agreed objective in establishing a performance measurement scheme, the

gains should be shared between stakeholders.  For example:

   - clients, through improvements in the quality, timeliness, appropriateness

     of the service;

   - State and Commonwealth Treasuries (and ultimately taxpayers), through cost

     saving;

   - agencies and staff, through focusing on achievements, improved

     satisfaction, and investment in technology and staff development; and

   - competitors and collaborators, through sharing information about processes

     and practices.

By distributing gains among stakeholders the sponsor can ensure future

acceptance of the process.

STATISTICAL OVERLOAD

Statistical overload describes a situation in which the processes of collecting,

processing, validating and analysing information outweighs the usefulness of the

information generated.  This problem is not unique to performance measurement

and all data collection and management information systems need to consider this

potential cost.

Some of the ways in which statistical overload can be avoided include:

   Harmonise performance indicator frameworks

By harmonising performance indicator frameworks the same datasets can fulfil a

number of tiers of measurement requirements. For example the Ministry of Justice

in WA uses a number of common indicators in different measurement schemes, but

reports different levels of detail. State-wide data is used in national schemes,

regional and location data in State specific schemes.

   A public process

Making the measurement process public enhances incentives to agencies,

governments and clients. A public process can also assist in informing the

general community about the issues and achievements in delivering these

services. In addition, most areas of service delivery are covered by multiple

layers of academic, research and policy development interests. Data from

administrative systems can further these areas.

Management information developed for performance measurement may be a product

which can be marketed widely.  An example is the usefulness of the National

Coronial Information System for insurance and medical research purposes.

   Frequency

Consider the regularity with which data is required. Indicators of performance

which are stable or slow moving may not need to be reported annually.  Less

frequent reporting may be sufficient. A danger here is allowing agencies to

determine the favourable dates for collecting data. A selective choice of peaks

and troughs can result in a distorted picture of performance.

   Surveys and extrapolation

Surveys can be used to sample a subset of the population for particular

indicators. Surveys are not only applicable to gathering information from court

clients or the general community but may also be relevant to the collection of

activity information.  For example a subset of records could be chosen for

evaluation of causes of civil disputes.

GOAL DISPLACEMENT

One of the significant costs of performance measurement is goal displacement.

Goal displacement describes the situation where goals and objectives which are

quantifiable displace those goals which are not. In measuring the performance of

courts, a quantifiable goal is timely case completion. An example of a goal

which is not quantifiable is justice or high quality determinations.

The cost of goal displacement is not in the displacement itself, but the

distorted decision making of the agency pursuing the selected goals.

In the long run, quantifiable goals are favoured for reform and innovation. That

particular technologies or management practices result in improvements in a

quantifiable goal will provide a justification for investing in those areas.

The benefits of innovations that improve performance in goals which aren't

quantifiable will not be as apparent and may suffer.

Often goals which aren't measurable can still be reported. Work may be required

to develop indicators and datasets through surveys or data held by third

parties. An example of this is the quality of service delivery (for example

whether court processes and practices are understandable). A client satisfaction

survey focusing on unrepresented litigants or the profession might yield this

type of information.

The potential for goal displacement can be minimised by:

   - using a suite of indicators that recognising the tradeoffs between

     indicators;

   - committing extra resources to develop indicators in new areas; and

   - utilising anecdotal and qualitative information in the performance

     measurement process.

EQUITY ISSUES

Most government service providers, including courts, have some responsibility to

consider and protect those in greatest need in the community. These are called

equity issues and they can be separated according to vertical and horizontal

criteria.  Horizontal equity involves treating those in equal need, equally.

Vertical equity involves treating those in greatest need with the greatest

degree of assistance.

When measuring performance of agencies it is important to recognise that the

provision of extra services to those in need can be costly. Different levels of

need, as well as different entitlements, can significantly affect apparent

levels of performance. For example many courts waive court fees for those in

financial hardship. However across jurisdictions the definitions of financial

hardship vary, as do entitlements once hardship has been proved.  Some courts

waive all fees, others waive a proportion of fees, and where a litigant is legal

aided, sometimes no fees are waived.

Community service obligations (such as funding to improve the accessibility of

courts) should be distinguished from general program funding when measuring

performance as this enables a more equal comparison of outcomes.

INDEPENDENCE

Independence of the agency coordinating the performance meausrement will enhance

the scheme long run effectiveness. The agency should be independence from both

the agencies whose performance is being measured and the agencies using the

results.  This is particularly the case where funding decisions are based on the

results and where partial indicators and qualitative information are being used

which might result in contentious interpretations.

In the Review of Commonwealth State Service Provision the Secretariat is at the

Productivity Commission which, while funded by the Commonwealth has statutory

independence. Similarly in WA, the audit office is independent of the State

departments and agencies whose performance the office reports.

PRESENTATION AND INTERPRETATION OF RESULTS

Indicators of performance cover a wide range of objectives, outcomes and

outputs. It is important that indicators cover each of these areas and are

presented in a neutral fashion.  Perceptions of importance should be assigned by

the reader, not those compiling the statistics. This also ensures that the

statistics remains relevant to a wide range of users.

In interpreting results, readers should be wary of assigning excessive

importance to individual indicators. Instead it helps if readers recognise that

agencies themselves focus on particular areas for reform and improvement, often

at the cost of apparent poor performance in others.

For example, delivering services in urban areas is generally cheaper than in

rural areas, often because of economies of scale or because rates of utilisation

are higher.  Where a jurisdiction is seeking to enhance access to services by

the rural community, its costs will appear higher and its efficiency lower (all

other things equal).

These policy priorities however don't often appear in reports on performance

measurement. This is a reflection of:

   - difficulty in keeping the information current;

   - questions of what constitutes a reform as a opposed to a pilot program; and

   - different priorities of different stakeholders.

The reports on performance measurement do generally provide basic descriptive

information about the Australian population.  For example, the age of the

population, urbanisation, the proportion of the population from a Non-English

speaking background and the proportion of Aboriginal and Torres Strait

Islanders.

