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Introduction 

Francis Bacon (1551 – 1626) , Lord Chancellor of England once wrote : “If we do not maintain justice it will not maintain us”. 

The challenge facing legal practitioners, judicial officers and administrators today is the same as that which confronted Bacon over four centuries ago, namely, how is justice to be delivered to those who seek it?

Alternative Dispute Resolution (“ADR”) has now become an accepted part of the justice system within Australia. It has been recognised through experience both within Australia and abroad that ADR has a number of potential advantages over traditional adversarial litigation in that it may be:
“inexpensive, efficient and speedy;…consensual, constructive, [improve] the parties relationship with one another and [allow] them to control their own dispute…”

I propose to focus on ADR and its place within case flow management from the perspective of a practising lawyer and mediator. It is perhaps appropriate that I share with you some of my training and experience in that regard so that you may better gauge whether what I have to say is of merit.

I commenced practise with Kelly & Co (Adelaide) in 1981 as a solicitor. After 10 years, having had a wide exposure to a variety of fields of law. I chose to specialise in the fields of Family Law and Commercial Disputes.

In 1991 I successfully completed a LEADR course and as a result became an accredited mediator. At about the same time I commenced a two year traineeship with what is now Relationships Australia as a mediator in family disputes. In 1994 and 1996 I completed Advanced Mediation Training courses with LEADR and CDR. I was on the Board of Directors of LEADR from 1994 until earlier this year.

I am presently engaged as a regular sessional mediator with Relationships Australia and have conducted a increasing number of mediations as part of my private practice. In total I would have now conducted in excess of 200 mediations.

Synopsis

It is not possible to canvass the entire spectrum of processes that constitute ADR in such a short period of time. Each of these processes is increasingly a speciality in itself.

You will forgive me if I focus on the area in which I have the greatest expertise namely, mediation. However, occasionally I will mention the process of conciliation in the context of Court annexed ADR.

I propose to discuss how mediation and other ADR mechanisms are, or should be incorporated within our case flow management systems. In particular I wish to draw on some of the experiences of the Australian Courts which have embraced ADR (in particular mediation) as part of their dispute resolution procedures.

I will also touch upon (briefly) some of the strategies I feel we need to focus on in relation to monitoring case flow management outcomes and whether the process of trial management needs to be re-modelled to better accommodate ADR mechanisms.

Mediation Defined

One fundamental problem is the lack of a universal definition of mediation. In South Australia the definition of mediation under the Supreme Court Rules is a very broad one and includes a classical conciliation definition as part of the mediation process (ie, the right to make “recommendations”)
.

Mediation has been defined as:

“…the process by which the participants together with the assistance of a neutral person or persons, systematically isolate disputed issues in order to develop options, consider alternatives, and reach a consensual settlement that will accommodate their needs.”

However,  it is possible to find numerous variations of this definition and a wide variety of practices which are referred to as “mediation”
.

Conciliation Defined

Conciliation more than any other from of ADR tends to elude any meaningful definition.  As Astor & Chinkin note: 

“Conciliation can be used as a generic term for any consensual, non-adversarial dispute resolution process, an approach which draws no distinction between conciliation mediation and appraisal…”
.

However, I tend to think of conciliation as a Court annexed or statutory process where the views of the conciliator are sought and expressed. In my view the word mediation better describes the voluntary process of privately conducted mediation where the views of the mediator are not relied on.

ADR & Case Flow Management

ADR mechanisms are now well entrenched as part of the overall armoury of dispute resolution techniques available to Courts in various jurisdictions within Australia
.

The Family Court

The Family Court has been using conciliation conferences to settle disputes for 25 years and therefore has well developed processes in comparison with the civil courts mediation or conciliation procedures. In the Family Court the Registrar’s view is sought and generally expressed and considered on a without prejudice basis to enable the parties to take on board the benefit of the advice and the views of an independent experienced trusted and unbiased person. 

Generally, the civil Courts have been less inclined to get as involved. For example, it is unusual for a judge to sit down with parties on their own without lawyers present. Often in matters in the Family Court the Registrars have to do this in order to achieve settlement. On occasions it can be the lawyers who are obstructing a settlement by maintaining positions for their clients which they believe to be fair and sensible within the law and the lawyers values!

Under the Family Law Act 1975 (Cth) mediation and associated procedures are referred to as Primary Dispute Resolution (“PDR”). This is in recognition of the fact that for “the vast majority of clients PDR is often the first, and often the last, intervention process they encounter with the Family Court”
.

Currently, the Family Court will only refer a matter to mediation with the consent of the parties. However, the Court as a matter of practice, makes orders directing disputes involving property and parenting issues to conciliation or counselling. 

Federal Court

The Federal Court first introduced ADR through a pilot programme in 1987 to assess its utility in assisting in the resolution of disputes. In June 1991 the Federal Court of Australia Act 1976 (Cth) was amended  by the Courts (Mediation and Arbitration) Act 1991 (Cth). With the insertion of a new section 53A the Court has the power to refer any matter before it to a mediator with the parties’ consent
. 

On 1 January 1992 Order 72 of the Federal Court Rules came into effect. The aim of that order was to provide a framework within which the ADR options could be developed by the Court. A reading of that order will indicate the focus is on flexibility and expediency.

Since 1987 the Court  has referred over 1300 matters to mediation and over 97% of these were dealt with by Registrars of the Court
. Of those cases completed, 73% settled, 3% were transferred and 24% proceeded to trial
.

In the words of His Honour Chief Justice Black:

“The Court’s ADR programme is integrated with its programme of case flow management under which a new matter file in the Court must ordinarily come before a judge for directions within a short time of  filing and before any further procedural steps are taken. This enable matters suitable for ADR to be identified and, if the parties consent, referred to mediation at an early appropriate stage…A survey of the users  of the system suggests that about half of the mediations result from a recommendation by the judge and the other half from the suggestion of the parties.”

One of the benefits of the Federal Court programme has been that the Court has instituted a policy by which litigants do not lose their place in the “litigation queue” by agreeing to mediation
.

In 1995 the Federal Court Judges resolved that
 :

1. The Court develop a system to identify at an early stage those cases that may be suitable for referral to ADR;

2. The Court should have power to direct parties to mediate their dispute
;

3. Steps should be taken to give the public and litigants information about the availability of ADR within the Court;

4. The Rules should be amended to allow appeals to be referred to mediation before they are listed for hearing;

5. Mediators should be able to offer the highest level of skill in the field and to that end the Court should consider providing a career path for Court Officers wishing to do mediation work and should provide them with the best training available in negotiation skills;

6. Resources should be allocated to provide properly designed and constructed accommodation for mediators and arbitrators.

Supreme Court (SA)

Like the recent amendment to the Federal Court Act permitting compulsory referral to mediation, in 1996 the Supreme Court Act (SA) was amended to permit mandatory referral to mediation or arbitration pursuant to Sections 65 (1) and 66(1) of the Supreme Court Act.

At the time of writing this paper as far as I am aware, no such order had been made by the Court compelling a party to use mediation or conciliation.

During 1998, the Supreme Court and District Court embarked on a pilot programme to refer matters for mediation to recently retired Judges of the Court. This program is yet to be formally evaluated. There has been a suggestion that the Rules should be amended so that a matter may not be set down for trial unless the parties have attempted mediation either privately or through a court annexed process.

Magistrates Court (SA)

The Magistrates Court in South Australia has run a court annexed mediation programme for civil litigants for the last 4 years. Section 27 of the Magistrates Court Act also permits the appointment of a mediator with or without the consent of the parties.

Mediations are conducted by LEADR trained staff and referral is contingent on the agreement of the parties notwithstanding the power of the Court to order it compulsorily. Mediation conducted by the Court is free and the mediator is not bound by the Rules of Court. (S)he must only act equitably and within the delegated power of the Court pursuant to s.27(2) of the Magistrates Court Act.

Evaluation of this programme (and an earlier evaluation of the trial process) illustrates that parties value the process irrespective of the outcome whereas parties value the trial process only if they are successful (and even then not always)
.

The Court also has recently introduced a pre-lodgment program which is aimed at resolving disputes without the need for resorting to litigation

Internal or External Referal

ADR should be a service delivered as an intregal part of the Court’s functions in case disposal.  However, should the Court be providing the service from its own resources or be a referrer?  The Courts (with some exception
) have been reluctant to take active steps in referring disputes to external mediators or conciliators.  I suspect that the Courts have been concerned about managing external appointments for a number of reasons eg. quality control and resources.  The difficulty however with the Court becoming the sole provider of mediation or conciliation services is that such an outcome: 

· provides users with a limited choice of mediator 

· requires greater resources in terms of training and staffing 

· discourages the development of a private practice in ADR and 

· makes it more difficult to assure parties of absolute privacy and confidentiality, particularly where parties may be public figures.  

If the Court continues to expand to provide mediation services free of charge a private mediation profession is likely to be unable to compete. A lack of competition (particularly if coupled with a reduction in resources to the Courts) may ultimately turn ADR into a largely ignored pre-trial procedure.  It could also be argued that the development of a private ADR practice will advance a movement away from a litigation “first” mentally. 

ADR is now being practiced outside the Courts more frequently than ever before.  As a result, standards should improve and accreditation programs will become more stringent.  It hopefully will evolve that the Courts will become more confident in external referral of mediation.

Case Flow Management : A Case for Reform?
Needless to say this is very broad topic. The problems that occur are generally as a result of lengthy pre-trial procedures and the length of trial (in some cases). 

The trial process is a “Rolls Royce” process. As a result there has been an emphasis on ensuring that there is full and proper disclosure by both parties (ie formal discovery) and to ensure that only the very best evidence is ever presented to the court to make its decision (rules of evidence). If we were to revert to a less intensive pre-trial procedure it could be argued that the court would then suffer from being fallible for failing to ensure that the court was dispensing justice. 

The thrust of case  flow management has been to try to ensure that the pre-trial procedures are performed at  an earlier stage. The effect appears to have been that out of an abundance of caution discovery has become a massive task, in some cases causing the listing of trials to be inordinately delayed. 

Personal management of matters by judges (eg, the single ticket system in the Federal Court) seems to work well to manage this. 

The community however does not accept that priorities should be given only to “important” matters over their own, the ideal is that all matters ought to be equal before the judicial system. It is ultimately a question of balancing the efficient use of judicial time. 

An argument could be made that as there are inevitably many more cases in the system than the ones that reach a judicial determination that it would be preferable to tailor court procedures on the basis that matters will not proceed to trial rather than on the basis that matters will. To that extent discovery obligations could require a simple exchange of particular documents between parties. Under this system inevitably it would have to be accepted that trials will be adjourned (sometimes for tactical reasons). 

No doubt there will be inherent problems in applying an alternative system such as I have suggested. It may indeed not provide better outcomes. One must however also consider to what extent the legal profession have received a poor image, particularly over the last 10 years or so, due to the introduction of case flow management rules. 

The reality is that the costs of litigation have risen substantially over the last 10 years. This has had an effect on the image of lawyers as being more interested in money than outcomes. To a large extent lawyers are not to blame. They are simply following the procedures that are imposed upon them. The potential for liability for negligence in not following these procedures has increased. The standard of care could be reduced (and there is an issue in itself) as a result of the reduction of the requirements of extensive pre-trial discovery etc. This may, of course, mean that many litigants (particularly those that are part of the high percentage that settle before or during trial) are less likely to incur the sorts of fees that are currently being incurred by them. A return to the good old days some may say. 

One of the advantages of the introduction of case flow management rules has been the impact on the legal profession in forcing it to consider alternatives to litigation. 

Potential Reforms

Former Chief Justice of the United States Supreme Court Warren Burger posed the following question :

“It is time therefore to ask ourselves whether the tools of procedure, the methods of judicial process that developed slowly through the evolution of common law, and were fitted to a rural agrarian society, are entirely suited, without change, to the complex modern society of the late 20th and 21st centuries?”

The answer, evident from the increasing acceptance of ADR within Australian Courts is clearly that it is not.

For example, Dr Tania Sourdin highlights the fact that many judges are increasingly viewed as “judicial managers” taking on a broader role in the administration of the Courts and the management of cases
.

Accordingly, The procedures of the Courts in relation to case flow management must also evolve to ensure that disputes are resolved in the most efficient and expeditious manner whilst still maintaining public confidence in the administration of justice. It may no longer be appropriate to “manage” cases with a view to resolving them by traditional adversarial litigation.

Traditional case tracks for “expedited”, “normal” or “long & complex cases”
 may have to be supplemented with tracks geared towards ADR processes. Like the Federal Court’s current practice we may need to ensure that such tracks permit parties to transfer into a litigation “track” should ADR not yield any results, thus allowing them to as far as practicable keep their place in the “litigation queue”.

The key objectives of case flow management are stated as :

“(a) the early resolution of disputes;

(b) the reduction trial time;

(c) More effective use of judicial resources;

(d) the establishment of trial standards;

(e) monitoring of case loads and providing a true measure of the backlog;

(f) planning for the future;

(g) development of information technology support;

(h) increasing accessibility to the courts;

(i) enhancing public accountability;

(j)  and reducing criticism of the justice system by reason of perceived inefficiency.”

It would appear that ADR and particularly Court annexed mediation and conciliation could achieve much of these aims if properly administered.

The following factors have been identified by Professor Kathy Mack of Flinders University as being essential to a successful Court annexed programme :

· planning;

· funding;

· clear, appropriate goals;

· support from judges and lawyers;

· management;

· criteria for referral and screening;

· range of processes;

· trained ADR professionals;

· quality control. 

Clearly, the adequate resourcing of any such programme is essential. In an environment or ever dwindling government funding a strong case can be made for resources where the benefits of speeding up dispute resolution, increasing user satisfaction, lowering costs and maximising return from investment are potentially enormous.

The issue of training highlighted by Professor Mack and several other commentators
 is crucial to the success of any reform to our current system of case flow management involving greater use of ADR. Without adequate training those responsible for administering the process of dispute resolution will ultimately fail.

In the United States ADR processes have in some jurisdictions become the province of judicial officers as part of a process of evolution in dealing with the increasing pressures placed on the Courts by increasing workloads and expectations. 

This has prompted one Federal District Court Judges to describe the judicial role in the following terms (forgive the sporting analogy) :

“I urge that you see your role not only as a home plate umpire in the courtroom calling balls and strikes. Even more important are your functions as a mediator and judicial administrator” 

Perhaps we should adapt that to refer to our “umpires” calling wides and no balls.

As former Chief Justice of the Commercial Division of the NSW Supreme Court, Andrew Rogers  has said of the US system :

“The hallmark of change is that mediation is not regraded as radically separate from adjudication but as part of the same process. Litigation and negotiation are not viewed as distinct but continuous.” 

As Sourdin suggests, there will need not only to be a change in the policies and practices of our Courts to facilitate this but a shift in culture for the legal profession to embrace a new approach to dispute resolution
.

Conclusion

I have attempted in the short space of time available to me to try highlight some of the key issues that face our profession, particularly those of us who focus on dispute resolution as a major part of our working lives.

I make no apology for being provocative for it is only through challenging the status quo that we will develop the solutions to the challenges of dispute resolution in the 21st century. As a profession we must be vigilant to ensure that ADR is not seen as a panacea for all of our ills. However, carefully administered and appropriately used I believe it offers us a way forward to meet the challenges ahead.

I look forward to your comments.
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