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"The art of legal advocacy is in part one of communication and one of persuasion - persuading the jury on the facts, the Judge of the law - after communicating to them through the witnesses, the evidence.  In such an endeavour whilst it is important to understand and recognise the techniques, always remember they have to be varied (or ignored) according to time and circumstances and modified to suit one's own style." 

Cross Examination Practice and Procedure by J.L. Glissan at p.26.

My brief is to illustrate that the needs of those who appear as litigants, witnesses or practitioners are dependant to a significant degree on that person's perspective of the judicial process with which they are involved.  

Our preconceptions and subsequent experiences create our final perception. 

What practical measures ought we to adopt through observation, discussion and sampling to meet the perceptions and needs of parties, witnesses, jurors, the media and the legal profession in relation to Court and Tribunal operations?

If we begin with the following proposition that:

“It is the perception of, and treatment by, the judicial system that fixes the level of satisfaction in the mind of those embraced by the system.”

How first do we understand perception, and how do we improve the experience?

Four people standing on differing corners observing a car accident will recount differing views of the same incident dependent on their perspective of the collision.

The Thomas Principle
”A client’s sense of perspective is inversely proportional to the size of the issue or amount of the claim.”

Observation and experience indicate that the smaller the monetary amount or issue involved, the greater is the need for the individual to be heard and to express their point of view in their own words. It is perhaps, the age of self-expression.

As the monetary scale increases, the perception is that the skill of the practitioner should increase proportionately to the money being sought.

One of the great warning signals that emanates when consulted by a client in respect of a matter is the term “it is a matter of principle”.

It could be argued that a system of  “Judge Judy Down Under” for small matters meets the needs of this group.

For those unfamiliar with the format of  “Judge Judy” (a televised American small claims Court for claims of less than $3000), each party files a short statement setting out the issues, their side of the story, and the relief sought.  These are read by Judge Judy, and each party has between five and ten minutes to present their side of the argument while being effectively umpired by the Bench.

At the conclusion of this inquiry a decision is made and the litigants depart for the mandatory Zsa Zsa Gabor television interview. 

The pearls gleaned from the interviews are:

1. The victorious party feels justified in having been able to place their own case and to be heard in their own words by the Tribunal.

2. The unsuccessful party is aggrieved by the decision and their view of the successful party declines further, although at least they have had their say.

The litigant has a Tribunal that will listen to them and make a definitive and enforceable ruling. It has allowed them to be heard in their own words, has provided a speedy determination and involved minimal cost. The age of instant satisfaction or as it often referred to, consumerism is a demand for such outcomes.

Is the perception of justice any different to the individual in the above scenario to the present system? If so, which is best meeting the needs and perceptions of the court user?

The corollary, regrettably, is that regardless of the system in place, an unsuccessful litigant will rarely, if ever, view the process as having been a satisfactory one.

The need of a client at this particular level is often one of being personally heard than of being well represented and, what the litigant perceives, as an expensive and slow process.

Is it the Role of the Practitioner to set expectations?

The perceptions or needs of the client change as the monetary value increases.  Their appreciation of the legal profession increases and it is still the public’s perception that the better lawyer can make a significant difference in respect of a case.  The more money involved, the more experienced and better practitioner or counsel is usually sought.

The needs of this litigant client are best met by setting the proper expectations of the matter and the legal system. If met, the perception of the client is a positive one.

For example if you advise a client that a task will take 7 days and it takes 10 days then you are perceived to fail. If you advise that it will take 14 days and you achieve it in 10 days, you are seen to succeed beyond all expectations.

Surprisingly, for a practitioner already burdened with the pace of private practise it appears to be a matter most appropriate for the lawyer representing that party rather than the Tribunal or administration to educate.

If the expectations are properly set and the system fully explained by the lawyer, then the judicial position remains to adjudicate rather than to educate.  The administration  to administer rather than to teach.

For litigants in person, and, for provision to practitioners, the production of pamphlets, useful timetables and charts explaining the process in plain English (and appropriate translations) together with the issue of guidelines in respect of acceptable times for resolution of matters upon which a client may rely would greatly assist in the meeting of needs.  

The litigant does not always necessarily require an understanding of the legal technicalities of their matter but rather needs a good understanding of the process.

If these expectations are set, before a litigant even enters the Court system then a positive outcome prevails.

The Witness

The position of many witnesses is not dissimilar to a person attending the dentist.

“They do not know what will happen when they go through the door, but they believe it will not be a pleasant experience”

A witness wishes to know what experience are they to face, who is everybody in the courtroom, where do they stand, how do they address the Bench, who will be asking them questions, the types of questions they will be asked, where do they wait and will it take long.

The most oft complaint is not about giving evidence, but about the time spent waiting to give that evidence.

It is simply an observation that the longer a person is kept waiting to give evidence, the more jaded they appear when they enter the witness box.  A “fresh”  witness usually gives more cogent, relevant and structured evidence than one who has been waiting in a relatively sanitised atmosphere, or as it sometimes referred to ‘the twilight zone’- a bench outside a courtroom in solitude and relative isolation.

The Profession

The legal profession, despite some dissenting corners, are on a whole dealt with fairly within the Court system.  Helpful, courteous court staff who know their job are treasured by the profession.  Clerks or court officers who have a command of their List and a knowledge of the sitting judicial officer’s preferences for breaks, order of matters and who can maintain an active list are highly regarded.

A court officer who can effectively maintain a List so that the Court always has work before it, who takes account of practitioners’ needs for time to interview clients or witnesses or who may have difficulties during the day, are of great worth.

A litigants first experience will often be with a member of the court staff. Courteous, helpful, well trained staff are the first point of contact for many litigants - if positive, the perceptions improve. If negative, that perception is lost.

Should all Courts and Tribunals prepare and publish Charters?

What does a Charter achieve? 

Does it help to set expectations?

Can a Charter improve a court users experience?

Whether or not a Charter is of value is a question dependant on your perspective of such matters.

For some, Mahatma Ghandi, was a great peacemaker, leader and communicator who fulfilled the need and set the direction of a troubled country.

To others, Mahatma Ghandi was a man of mystery. A man who walked barefoot, which caused an impressive set of calluses on his feet.  A man who ate very little making him rather frail and with his odd diet caused him to suffer from bad breathe To some this made Mahatma Ghandi a super callused fragile mystic plagued with halitosis.  

An identical man, a differing perspective.

A Charter may well set goals for the staff and the administrators of the Court system, but can it be said that a Charter greatly advances or fulfills the needs or wants of a litigant, witness, juror or a legal practitioner?

Attached is a copy of the “Taxpayers Charter” produced by the Australian Taxation Office.

We are all taxpayers - but who has read it?




- where can you obtain a copy?




- have you then read the 12 pages explaining the charter?

Can it be said that the ATO Charter really makes anybody feel better about paying tax.

The Charter may state no more than what those outside the judicial system expect.

1. That they are dealt with fairly, justly and without fear or favour according to their station in life, gender or race.

2. That they will be treated with dignity and respect in a timely fashion.

3. That their case will be judged solely on the merits before the Court and that no unfair external factor will bear upon the judicial integrity of the decision.

Standards set within the court administration system should be encouraged, providing those standards strive for excellence and the highest denominator rather than, in these times, of trying to satisfying all, but satisfying none, the lowest common denominator as seems the trend in some organisations.

As the system improves so will the delivery of just outcomes.

The Court system will always be judged by the individual upon their perceived treatment within the system and their understanding of the process in which they are involved.  A court users experience will not be heightened by the provision to them of a Charter, but rather by the continuing improvement of the standard of service within judicial administration.

The Claire Principle
Claire is 3 and going through one of her many fashion periods over the decades to come. She is horrified of any person who steps outside without a shirt or shoes. Like all children a stamp on the back of the hand at the library or a shop is something to treasure. While stopped at a set of traffic lights, next to a truck with a remarkable large and very heavily tattooed driver wearing that icon of drivers - the blue singlet, the following words sprang forth with tones of absolute horror and then inspired awe.

“That man has no shirt, but he’s got a lot of stamps!”

Ladies and Gentlemen - it is all simply, a matter of perspective.

The Taxpayers’ Charter

Your legal rights and the standards you can expect
from the Tax Office
You can expect the Tax    
1 
treat you fairly and reasonably

Office to:
2
treat you as being honest in your tax affairs unless you act





 otherwise

3
be accountable for what we do

4
offer you professional service and assistance to help you to understand and meet your tax obligations

5
respect your privacy

6
keep the information we hold about you confidential, in accordance with the law

7
give you access to information we hold about you, in accordance with the law

8
explain to you the decisions we make about your tax affairs

9
accept that you can be represented by a person of your choice and get advice about your tax affairs

10
give you advice and information that you can rely on

11
help you to minimise your costs in complying with the tax laws

and if you are not satisfied with the Tax Office's decisions

or actions:

12 
you have the right to an independent review from outside  the Tax Office, including the right to complain to the Commonwealth Ombudsman.

An explanation of these rights and standards is on pages 8 - 20
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