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The theme of this conference is as daunting as a Judge’s workload.   When Justice Trevor Olsen extended an invitation to me, he expressed the wish that I would be as provocative as possible, and suggested, perhaps in jest, an opening gambit that as Judges we are no longer relevant in the area of civil justice.   I want to concentrate on the delivery of the civil justice.    It is in that area we can question our continued relevance.   Criminal justice is an altogether different topic.  Law and order  are emotive vote catching issues, and it is the one area where it is usually possible to obtain additional resources.

In discussing the challenges and judicial responses to them at this conference I feel I am preaching to the converted.   The AIJA and its membership have been at the forefront of reform for some time.

This will not be a learned address replete with footnotes.   Rather it will be some personal thoughts, garnered from my own experience of being involved in attempting to improve civil justice delivery in New Zealand, as to where we are today and where we need to go.   It will also reflect my view that what we are dealing with requires simple and common sense answers.    That has application in two areas.  The first is in the area of case management and administration.   No amount of modern management jargon will convince me that we are dealing with something as complex as rocket science.  We must guard against being captured by “management speak”.   We require simple. common sense approaches and solutions.   Second is the area of the proceedings we try.   A great many of them, as they have always been, are relatively simple and straight forward.   Yet we continue to allow the full weight of modern law and procedure to turn them into complex and lengthy trials.   This cannot continue.

NEW CHALLENGES

When thinking about this topic, I attempted to turn my mind to what new challenges we face.   It was not a promising start.  I could not readily think of any new challenges.    We are constantly told of what are perceived to be new challenges.   The effect of globalisation on markets and commerce;  the rapid advances in technology, and the consequences of that, both for civil and criminal justice;  the increasing demand for accountability;  the need to be more user friendly;  the list is endless.    But it occurs to me that none of these amount to new challenges.    They simply translate into making the existing challenges even greater.    For the Courts that translates into an ever increasing workload of even greater complexity than at present.   This has to be faced with resources that are, at best, stable, but in many jurisdictions, in real terms, reducing.    In the last 30 years in New Zealand the population has increased approximately 16%, the work of the High Court by around 108%, and the number of High Court Judges by approximately 120%.   And without question those Judges work hard than 30 years ago.   Unfortunately, I can’t vouch for the accuracy of these figures because every source is different.   But they will not be far from the true position.   At the coal face of the District Court the situation is even more dramatic.
This, of course, is not unique to New Zealand, it is something that is evident not only in all of the common law jurisdictions, but civil law jurisdictions as well.    The reasons for all of these increases are not at all clear, and we continue to rely far too heavily on anecdotal evidence.    That is something I wish to turn to later.    But whatever the reason, the reality is that the Court system faces ever increasing work, both in volume and complexity, with inadequate resources.   I must say when it comes to resources we in New Zealand look with a great deal of envy at our colleagues in Australia, the United States and Canada.   In our High Court the Associate, our only direct support staff, is responsible for taking evidence, typing judgments, and doing all other secretarial work for a Judge.   On occasions, my Associate has had to speak to her equivalent in your Federal Court, and in the normal way chat took place about work responsibilities.   You can imagine the responses at both ends of the telephone.   We have been promised improvements, but, as is normal in these circumstances, they seldom seem to eventuate.    All of this highlights the reality.   We are not going to get additional resources to enable us to cope with the increasing civil litigation burden.   We may get some assistance for crime, but, again, New Zealand experience would suggest even that is unlikely.    We face competition for scarce resources from much more emotive and, perhaps, deserving areas, such as health and education.

Recently, in New Zealand, new legislation was introduced dealing with domestic violence.   It was far sighted and introduced important reforms.   However, it included timeliness provisions that required applications to come before Family Court Judges within a specified time frame.    Yet absolutely no thought was given by the legislature to the impact this would have on an already busy Court.    Obviously, the consequences have been significant.   Sadly, this is typical.

This, of course, is very depressing.    It is far from an exciting future to be faced with the realisation that so called new challenges are really more of the same.   But there are two genuinely new challenges that we do need to confront.   The first is important, and the second is vital.    The first arises from the globalisation of the market place and the advent of almost instantaneous world wide communication.    I do not consider we can any longer live in our comfortable cocoon of the common law.    There is a degree of arrogance in those brought up in the English common law tradition that our system is the best.   Common law jurisdictions have always felt comfortable drawing on precedent and experience from other common law jurisdictions.   But there has always been a high level of resistance to even considering adopting substantive law and procedures from other jurisdictions.    Such changes are being forced on England, the home of the common law by the advent of the EEC and European law.    It is a step that I believe we will all need to take as we progress into the next millennium.

The second challenge, is one that it is vital to confront.    It is the invidious and increasing creep of government intervention in the management and business of the courts.    It is all part of the increasing attacks on judicial independence that has marked the last part of this century.   Interference in the management of the court’s business has not yet occurred in New Zealand, and I do not think it has occurred in Australia.    But, in my view, it is inevitable.    Some time ago in the United States the Federal Government became directly involved in the reform of Court procedure.    The Civil Justice Reform Act of 1990 (the so call “Biden Bill”) was designed to address the concern that litigants in both complex and routine cases “encountered excessive transaction costs and delays”.   The bill, in its original form, required the Chief Judge for each federal circuit to form an advisory group comprising representatives of the bench, the bar and the public.   This group was to be required to draw up a management plan for the circuit to ensure that delay and cost were both reduced.    The initial draft also contained mandatory provisions relating to the setting down of early firm trial dates, and a requirement that litigants, as well as their lawyers, sign all requests for adjournments.    In the course of its passage through Congress the bill was considerably watered down.   Mandatory aspects were removed, and circuit management groups were confined to selected circuits on a pilot basis.   One commentator, Professor Plotnikoff, has stated that the bill in its final form represented a compromise that was achieved only after the unseemly spectacle of intensive lobbying by the Federal Judiciary.    However, while the Judges retained their rule making powers, the legislation nevertheless exposed the courts to new levels of outside scrutiny.   I will mention the outcome of the pilots that were forced on the Judiciary later.

The new Lord Chancellor in the United Kingdom, Lord Irvine of Lairg, and his under Minister, Geoffrey Hoon, have both made it plain that they will, if necessary, use legislation to enforce reform in the United Kingdom if the courts and the profession do no ensure the success of the Woolf regime.   To my mind, the intervention of the legislature in court management and rule making would be a disaster for litigants, Judges and the profession alike.    It would be a totally unwarranted interference with the independence of the Judiciary to run their own Courts, but it is inevitable if we do not put our own house in order.

THE PRESENT RESPONSE

Case Management

I want to now turn briefly to the present response to these existing and new challenges.    

The most significant response has been the introduction of case management.   I am pleased to see case management on the conference programme.   But I do not see it as a new response, or a new challenge, although making it work may be.   While it is relatively new in this part of the world, it was first pioneered as long ago as the late 1960s in Pennsylvania.   The technique of the courts taking control of the management of litigation, rather than leaving it to the parties, will be so well known to all of you here that it is unnecessary to describe it.   It has two main forms, one based on the old master calendar, and the other on individual lists.    For many reasons, the latter form appears to be gaining wider acceptance, and there is a significant body of experience and evidence that would suggest it more effective at managing cases and reducing delay.   Personally, I would urge the immediate introduction of individual lists.   There is an ever evolving body of empirical evidence that points to the success of case management, but it continues to have its critics.   In the United States, Professor Resnik expresses concerns that in an attempt to bring about early resolution of cases, Judges will exceed their normally impartial role.   In the United Kingdom Professor Zander is worried that case management could leaad to the end of the adversarial system.    Whether or not that is a bad thing is open to question, and I will be interested to hear your views in the opening session.   Both Resnik and Zander also complained that there was no empirical evidence that delay had reached unacceptable levels.    If ever there was an ”Ivory Tower” comment that must be it.    It has been clear for some time that delay had reached unacceptable levels, although, fortunately, few of  us have the problems of Trinidad where I attended a conference on judicial reform two years ago.   It was not uncommon for cases to take 10 years to arrive at trial, and 13 to 15 was not unheard of.    However, despite the concerns of Resnik, Zander and others, the success of case management is well established.    One of the consequences of the pilot schemes under the Civil Justice Reform Act in the United States was an in depth study of their effectiveness, carried out by the Rand Corporation.    It is a very lengthy work, but some matters of significance may be briefly stated.    

Firstly, the Federal Courts in the United States already had case management before the advent of legislative intervention.    It is clear from the Rand Report that the legislative intervention did not lead to any gains.  In fact, it became apparent that little changed in the way cases were managed.    Nor was the effectiveness of case management enhanced.

Secondly it was established  that case management significantly reduced the time to disposition.   Thirdly, there were four factors that led to delay reduction.   They were:

1.
Early judicial management.   

2.
The early setting of a trial date, which was known to the profession to be immutable.   

3.
 Reducing, and severely limiting the scope of discovery.    

4.`
Requiring litigants to attend conferences personally, and in the case of corporations, by a representative with full authority to bind the corporation.   

I would add a fifth, no adjournments under any circumstances!     It is a word that does not belong in any case management dictionary.  We have certainly found in New Zealand that early intervention and setting of trial dates is significant.   

One criticism of case management is that it adds to costs by requiring conferences and professional time, that would otherwise have been unnecessary, to be carried out on every proceeding.   If that is so, and I doubt it, it is a cost that must be paid for the greater good.   The Rand Report concluded that case management had little impact on costs to litigants.   The methodology used to reach this conclusion has been doubted, and I will comment a little further on the question of costs later.
Technology

The next response I wish to mention is that of the use of technology.    Modern society has a fervent desire to believe that computerisation can solve all ills and problems.    In New Zealand we are in the process of introducing a comprehensive case management computer package to take effect from the middle of next year.    There are many within the administration and the Judiciary who fervently, but I think naively, believe that when this system is switched on all problems will magically disappear.   Nothing could be further from the truth.   We will no doubt, face a period of chaos as staff, Judges, and the profession come to grips with the system.    But technology is an able tool to assist case management.    There will be significant gains in the tracking of files and meeting time lines.   Indeed, without the proper technological support case management techniques will face genuine difficulties.   There are many United States examples of how technology can assist.   One used by the Federal Court that intrigued me.   By the use of interactive screens the public can search permitted parts of a file without any staff involvement.

Others have expressed the view that in other areas of judicial work, computers will offer great assistance.   Justice Kirby addressed some of these hopes in an address entitled “The Future of the Courts - Do They Have One?” presented at the Judicial Conference of Australia as recently as November last year.    He mentioned the breath taking technological advances of recent times.    He also noted that inquiries into knowledge based computer assisted legal reasoning had taken place, but had yielded fewer positive results than comparable areas in other disciplines.    He was of the view that eventually this will happen.  He also mentioned the rapid advance of voice recognition, which will allow lawyers to simply request from the computer, as Justice Kirby  put it, “Tell me the latest Australian decisions on causation and the law of negligence.   Follow this up with recent and English Canadian decision.”, and the computer would gather together all of the relevant authorities.    Frankly, I am fearful of such so called advances.    In our time the photo copier, the facsimile machine and the word processor were all said to be technological advances that were going to dramatically improve the lot of the Judge and the practising lawyer.   As a cynic, I would say they have had the opposite effect.    The ability to photocopy has been responsible for the destruction of countless forests to create reams of pages that are seldom looked at by the Judge, and are frequently not relevant.    The instantaneous communication by facsimile has increased pressure for instantaneous responses.    And the word processor, with its ability to store precedents, has been a major contributor to lengthy, prolix pleadings with unnecessary multiple causes of action.   Already the existence of search tools such as Lexis has led to the citation of copious, and often unnecessary, authority, much of it unreported.    The ability to obtain even more information simply by requesting it through a microphone frightens me.    Rather than reducing the demand on the Courts, it is likely to lead to even lengthier submissions and citations. Already, appellate courts have been in the forefront in limiting submissions and citations for these very reasons.    It seems to me that Justice Kirby’s voice recognition search facility, and similar advances, will simply compound the existing problem of too much paper and irrelevant material.

The same seems to apply to the so called paperless court.    It may improve things on a physical level in that we will not be surrounded by Maginot lines of Eastlite files, but I have seen nothing to suggest that it will reduce the amount of material placed before the Court, it will simply be in a different form.   And if history repeats itself it will lead to more rather than less!  We cannot ignore the technological advances, but we must use them as a tool to assist us, not as a master to further enslave us.
ADR/Mediation

The third area in coping with our work load is the increasing use of ADR and mediation.   Historically, a very high proportion of all cases filed in the courts have settled.   It is also apparent that ADR/mediation has achieved a high success rate in resolving disputes.    However, there is little empirical evidence that mediation/ADR achieves a higher percentage of settlement than those that settled under the old system.    However, it is clear that where ADR is combined with case management it is highly successful in reducing the time from filing to disposition.   Whilst acknowledging the success of ADR/mediation, I continue to have some qualms about it.    To some extent it seems like an acknowledgement of failure on the part of the courts to cope with their workload, and I don’t like acknowledging failure.  Maybe this is inevitable, but I do not think we should accept it without question.    There was a time when arbitration was going to be the answer in easing the burden on the courts.    Today it is generally recognised as more expensive and time consuming than court processes.    The only advantage is confidentiality.    I am afraid that the same could occur with mediation.   It appears to have been captured by the legal profession, and we must guard against it taking the same route.    

There is another current debate of importance, and that is whether or not ADR/mediation should be court annexed.    I am aware that Court annexed mediation is highly successful in Western Australia where, as I understand it, the mediators are actually court officials.   However, many other court annexed mediation programmes use mediators from the private sector.   Most such schemes are compulsory.    Indeed, New Zealand is presently investigating running a pilot scheme along those lines.   

There are serious concerns that must be borne in mind.   Firstly, there is the inherent contradiction in compulsory mediation.   Secondly, is the question of who pays.    As I understand the Western Australian system it is court funded.   I am sure we would all like to find out from Chief Justice Malcolm how he managed to wring money from Government for this.   Thirdly, there is a bundle of concerns for the judiciary  highlighted by Donna Steinstra, a senior research Fellow at the Federal Judicial Centre, Washington DC., in a paper delivered in London in September of last year.    I believe the issues raised by Ms Steinstra need to be carefully addressed before the implementation of compulsory court annexed ADR/mediation.   They include, not exhaustively, the quality of the service provided;  the amount of oversight needed;  the amount of administration needed;  litigants access to the ADR processes;  the credibility of and respect for the process;  the size of the available pool of mediators;  and most importantly of all, court liability for the quality of the mediators.   There is a strong argument to be put forward that if mediation is compulsory then it is the court’s responsibility to ensure the quality and standard of the mediators used, and make no mistake, the Courts will be judged by the worst of the mediators.   We must continue to use ADR/mediation techniques in association with case management in attempts to resolve our work loads.   But it is important we do it in a structured way, and address the issues I have just mentioned, particularly the court’s responsibility regarding the quality of mediators.   Perhaps if work loads continue to increase the day may come, as occurs in some jurisdictions, where we will need to restrict access to the Courts to those who have been through a certified ADR process.

THE PUBLIC

All of these reforms and techniques are addressed to one issue, i.e., coping with an increasing work load.    But in the course of doing this it seems to me we often lose sight of our true purpose.    That must be to allow speedy, inexpensive and just resolution for those who bring their civil disputes before the Courts.   That is the most important challenge we face which will only be achieved by reducing delay.     In doing this, we must adhere to the core values of a legal system.   These were defined by Lightman J in an address to the Chancery Bar Association in June of last year as:

"
…the four “Es” – Experience, Equality, Expedition and Economy.   The meaning of Expertise is clear:  litigators as such, and as prospective silks and judges, must be properly educated and trained to meet the ever increasing demands of an ever more complicated system of laws.  Equality means two things.    First it means equality of opportunity, i.e. the door should be open to the best from all backgrounds (including members of minorities or those of limited means) who are attracted to the challenge to join the profession.   This is essential, not merely in order to recruit enough of the required calibre, but so as to secure the confidence of the public as a whole in the system.   There must be removed not merely obstacles, but what may reasonably be perceived by outsiders as obstacles.   Second, Equality means equality of access to the Courts and to the ear of the Courts.   The powerful with means should not have any undue advantage in Court proceedings over the weak without means or with limited means.   Expedition means that trials and appeals are heard expeditiously.   It is difficult for anyone who has not faced litigation to appreciate the cloud of anxiety and uncertainty which pending litigation can cast over the lives of the parties to the litigation (and their families) so long as it lasts.   Economy means the access to the Court in proper cases must be affordable:  that restrictive practices and other occasions for unnecessary cost and obsolete rules which encumber the legal process should be abolished. “

But despite those core values, and despite the fact that if asked we would all say we put the litigants first in our considerations, I wonder if that is correct.  The interests of litigants obtaining swift and inexpensive resolution of their disputes is not a favourite topic of conversation with the profession or the judiciary.  In 1995 and 1996 the Ontario Court of Justice and the Ministry of the Attorney General carried out an extensive civil justice review.    It held hearings throughout the province, and invited public input, which was substantial.   In Chapter 9, dealing with changing attitudes roles and responsibilities, the authors of the report open as follows:

"
Four groups, principally, are involved in the justice system.   They are:

1.
The judiciary;

2.
Government;

3.
Lawyers; and,

4.
The public.   ”

Whether Freudian or otherwise, the authors have relegated “the public” to number four on their list.    Surely they should be number one.    

Last year I had the very good fortune to enjoy an Inns of Court Fellowship at the Institute of Advanced Legal Studies.    It is a Fellowship that has been enjoyed by a number of Australian and New Zealand Judges.    My initial intention was to focus on the cost to litigants of the litigation process.    That arose out of my concerns with the findings in the Rand Report that case management did not reduce cost.    However, I quickly expanded that into a consideration of litigants’ expectations from the court process.    Amazingly, there is very little material published in this area.    

Since my time in London the AIJA have published Professor Parker’s report on “The Courts And The Public”, and some jurisdictions, notably Manitoba, carry out extensive exit surveys of litigants.    But these seem to me to give a somewhat subjective view of the process.    It is not hard to work out that half of those who use the courts will be happy with the result, the other half will not, and all of them will be dissatisfied with the cost.    I wanted to attempt a more objective view by speaking to those who could be loosely described as bulk users of the court system.   I had the opportunity to speak with senior representatives, and in house counsel or solicitors, at major banks, insurance companies, and at the National Consumer Council.    The latter body represented what could be termed the “lower end of the market”.    I have since carried out a similar exercise in New Zealand, although no group in New Zealand has carried out work equivalent to that done in the United Kingdom by the National Consumer Council’s legal section.     What emerged was not surprising and accords with common sense.   I am also sure that the views of bulk users mirrors that of individual litigants.   Indeed, an extensive survey carried out by the National Consumers Council showed the concerns of individual litigants mirrored those of the large corporates.  What litigants want is a reduction in delay and in cost.    Invariably, quite contrary to the Rand Report, those I spoke to saw the two as inextricably linked.    Leaving aside the significant cost of lost opportunity and staff time, all were of the view that the sooner the hearing, or resolution, the lower the legal costs would be.   As one director of a major bank said to me “If you give a firm of solicitors and a barrister five years they will find ways to fill it up and charge you five times as much as if you give them 12 months.”

All of the financial and commercial institutions I spoke to complained that it was impossible to control litigation costs.   They could control all legal costs except for litigation.   One banker expressed exasperation that it was possible to control cross border transaction risks but not litigation costs.    In terms of risk, litigation costs seemed to be placed in the same category as Russian loans.   The same banker saw the litigation process as designed by lawyers for lawyers, was driven by lawyers and presided over by former lawyers.   He saw a great need for clients to have access to judicial officers through conferences.  All groups felt peripheral and sidelined by the litigation process.   They did not want to be side lined by the process.   Which, of course, ties in with the American experience that case management is much more productive if the client is present at conferences.

A number of other issues emerged that, again, while not surprising, may be of interest.    The first was that all respondents wanted an early indication of the hearing date.   This included insurance companies who are generally defendants.  Despite being defendants, they no longer saw advantages in delay. Without exception, all complained about the ease with which courts granted adjournments.    Both of those tie in with two tenets of successful case management.   The first being the early setting of a firm trial date, and the second that the word “adjournment” has no place in a case management dictionary.

Without exception, there was perceived to be the need for an early injection of reality into the proceedings.    In house counsel for the solicitors indemnity insurers saw a strong need to counter what he described as “the barrister’s estimate of success at 80% at the first meeting, that mysteriously reduces to around 30% just before trial”.   They were all certain that the dose of reality could only come from the courts.   In the same context, concerns were expressed as to the polarisation created by our present adversarial system.

The next factor was a back handed compliment to the common law.    There was the greatest admiration for the quality of trial and decision making.    But the compliment was defused by the comment that courts are often a sledge hammer to crack a nut. A bank director said to me he could not understand why the system always provided a Rolls Royce when frequently, a Ford would have sufficed.   Effectively, in different ways, everyone I spoke to expressed the view that the system seemed unable to distinguish between a case that required a Rolls Royce and those where a Ford would have sufficed.    Despite being sympathetic to the work load, those I interviewed could not understand the extent of the delay, and the inability of Courts to reduce it.    Senior counsel for Citibank had just been involved in the largest corporate merger in commercial history.   It involved businesses in 98 countries. He had practised in a leading London law firm, so had some understanding of the problems besetting the courts.    He was also conscious of resource difficulties.   But he still found it impossible to understand how the mega-merger he had been involved in could be initiated, negotiated and put in place within 6 months, when many straight forward cases in England were taking 3 – 4 years or more to get to trial.    Even allowing for the resource problems, it has to be a legitimate question.

In New Zealand the National Case Management Committee carried out consultations with the profession and users and set a series of case flow standards as to disposal times that met community expectations.  We are not unique in that, but such time lines remain relatively uncommon.   Those I interviewed in England and New Zealand considered that such case flow standards were not an option for the courts but should operate a Courts Charter.   Personally, I consider such a course of action is obvious, but in judicial circles it continues to create debate.    There is the fear that if we publish as case flow standards, reasonable community expectations, we will not be able to meet them.    Many wish to ameliorate the standards to those we can currently meet.    That seems to me an acceptance of what we know the users find unacceptable.   Such time standards must reflect community expectations, and, in my view, must be published, whether we can initially meet them or not.   In New Zealand the current thinking is that they will be published, and at the same time a plan should be promulgated setting out the period of time over which the courts will reduce delay so that the standards can be met. 

Ultimately, there appeared to be a higher degree of satisfaction in New Zealand with the litigation process than in England.    The primary reason for this is that the delays in the New Zealand courts were not as great as England.    There are two factors that contributed in this.    The first is that, unlike most jurisdictions, we are not burdened with personal injury litigation, which clogs up so many courts.   The second is that over the last decade, just like Australian courts, we have been progressively introducing case management techniques.   

The consequence of unacceptable delays and costs, in England, for those who have a choice has been profound.    In major international commercial transactions English banks and insurance companies have always required English law to be the law of the contract.    Now, however, virtually all major financial institutions are prepared to accept some European jurisdictions as the law of the contract.    This is despite the fact that they consider the English system to be vastly superior once trial is reached, and despite major dissatisfaction with the discretionary nature of European enforcement processes.   The law of the contract is now frequently that of Sweden, Germany or Switzerland.   The common law is no longer pre-eminent.  What this highlights is that unless the common law can address the problems of cost and delay, we may become as irrelevant as Justice Olsen suggests.   And I for one do not want to see out my time on a diet of crime.

All of this highlights that we must put the interests of the public first.   We are not meeting their expectations.   Many Judges are trying to, but there are still too many who, at best, pay lip service to the litigant’s expectations, and at worst, don’t care.

THE WAY FORWARD

It does not seem to me that simple expectations of litigants are in any way unreasonable.    While the expectations may be simple, ways of meeting them are not.    We need to look at the way forward.  Undoubtedly, in the first instance, that involves the increased use of case management and the refining of its techniques.   It will also require additional technological and resource support.   These will require a new prioritisation of scarce resources.

Lack of Knowledge

One of the major difficulties confronted by courts in attempting this exercise is the dearth of knowledge.    We all know that the courts work load is increasing and in some cases delays are increasing.   But do we know why?    Anecdotally there are many reasons, but anecdotes can never be a substitute for empirical evidence.    There is a grab bag of reasons that include the advent, and perhaps abuse, of legal aid, the increasing complexity of commercial transactions and commercial fraud, the increase of legislation and its lack of clarity, and so it goes on.    It is another endless list, but what we don’t know is the extent to which each of these, and other factors, actually contribute to delay.   It is perhaps easy enough to see why civil trials are more complex and, therefore, longer than they used to be.   But there appears to be no rational explanation as to why relatively straight forward criminal trials that used to take two days now take two weeks.   Do legislators ever stop to consider the impact on court resources of new law?    I very much doubt it.   There appears to be little information to measure the average output of a Judge.   It is easy enough to measure hours in court, but that is seldom a true measure of productivity.   The simple measure of cases disposed of has attractions, but contains no qualitative information.   We have to recognise the right of the litigant to an early hearing date.  That involves reducing delay.    But to do that we need to understand the causes of increased work loads that creates the delay   While case management and other techniques can assist in reducing delay, and can aid the courts in coping with an increasing work load, it seems to me far more fundamental to identify the root causes of the increased work load.   Without that very basic information, which will be multi-faceted, we cannot hope to reduce work loads.  The need for this information is urgent, and must be our highest priority.

Public Input

Secondly, we must ensure public input.    Personally, I do not favour the concept enshrined in the American Civil Justice Reform Act that required the courts to be managed by a committee that included lay representation.   There is certainly room for lay involvement in complaint procedures, but not in the day to day management of the courts.    But it is essential to put in place a system that allows for significant public input.    In Ontario there are two vehicles for public input, the Ontario Courts Management Advisory Committee, and the Regional Courts Management Committee.    It is apparent that there is a public willingness to serve in such a capacity.    But the civil justice review in Ontario reveals that they have been far from successful iin achieving a satisfactory level of input.   There is no ready answer to this problem, but it is one that needs to be addressed because without public input we are unlikely, in this day and age, to gain public approval.   As Justice Felix Frankfurter expressed it:

"
The court’s authority, consisting of neither the purse nor the sword, rests ultimately on substantial public confidence in its moral sanction.   ”

The prestige and respect once enjoyed by the courts is no longer automatic.   We are daily put under the microscope, quite often unfairly and inaccurately, by the media and by politicians, both groups one would hope would know better.   But this is likely to increase rather than reduce.   The only satisfactory answer is to have a reasonable degree of public input that gives the lie to distorted media views.    There is an urgent need to devise satisfactory methods of public participation.

Partnership

The way forward requires a partnership to be forged between the profession, the administration and the Judges.   The Ontario Civil Justice Review found that one of the most common comments they were confronted with was, “whose in charge here?”    They came to refer to the three entities making up the system as the “three solitudes”, seldom working together, but occasionally siding with one or the other to gain a personal advantage.   I would also like to include the public in this partnership, but, as I said, there is no ready answer as to how this can be achieved.    It would certainly enhance public respect and confidence if it could be done, but the means of achieving it need to be carefully addressed.    However, in the first instance it is important to create the partnership between the administration, the profession and the Judges I have mentioned.   Each group must understand the importance of, and be fully committed to, this partnership.

In my own city the case management and other reform initiatives we have introduced have been fully discussed with staff, the profession and the Judges.   They are ultimately signed off by a committee with equal representation from each group.    To date that has paid enormous dividends.    

In England last year I experienced enormous resistance to Lord Woolf's reforms from many Judges and lawyers.   Much of that resistance was engendered by self interest.   But whatever the reason reforms will not work without the commitment and support of the majority of staff, Judges and lawyers. 
Judicial Appointments

It is necessary to address judicial appointments.   Within any group there is always going to be a marked disparity in work output and speed of work.    However, within the secret processes of judicial appointment, efficiency and the ability of quick, yet sound, decision making does not appear to be a factor.    While allowing for the obvious discrepancies between fast and slow Judges, there are many Judges who are unacceptably slow, and what is more, their practice at the bar was a ready indicator that that would be the case.   I would not for a moment suggest that this be the most important criteria in appointing Judges.   But if all else is equal, it is a factor that ought, indeed must, be taken into account. 

Modern Judges must be committed to case management.    Many within the system still have no interest in case management, nor do they care.   They take the view that their job is to do simply what is put in front of them by the administration.    It is a view with which I have a certain sympathy, but in terms of case management we are past the point of no return.    It is here to stay and without question is the way forward. Case management will not succeed without judicial commitment.

In attracting the best qualified to the judiciary we also need to end the “hair shirt” mentality of many modern judiciaries.   The remorseless nature of the work load is such that many at the practising bar can see little reason to give up the financial rewards of private practice to don what used to be a judicial robe, but it now perceived to be a hair shirt.   Unless we can find ways to enhance the quality of a Judge’s working life, it will become increasingly difficult to attract the brightest and the best to the bench.   I would not suggest for a moment that we return to the days when Judges expected to play golf on Wednesday afternoon.   But it is necessary to ensure adequate reading, judgment writing and study time to enhance job satisfaction.   I would suggest to you that it is obvious that a satisfied Judge’s output is likely to be far greater than that of a disgruntled Judge.

I am very strongly of the view that individual list case management is the best method of enhancing judicial life.    Under any other system we go from being in control of our own lives to doing what is put in front of us by others.   Reading, study and judgment writing time is allocated by someone else.   There is little incentive to dispose of work quickly and efficiently.   Under individual lists a Judge controls his own time and orders his own priorities.   As well, it must surely enhance any calls for accountability 
Coupled with the commitment to case management, modern Judges must be proactive and interventionist.    In the course of the interviews I conducted last year in England and New Zealand all frequent users of the Courts queried why Judges were not proactive and interventionist.    They could not understand why some Judges cut quickly to the nub of a case, yet others sat in silence listening to all that was put in front of them, regardless of relevance.   I know some Judges believe that they should limit their interventions to points of clarification.   Those Judges consider that going further questions their impartiality.   Quite clearly, that is not the view of the litigants.   They clearly expect a well prepared Judge to cut quickly to the heart of the case, and to dispense with irrelevant and peripheral issues.   This must not be limited to activities in Court.   It must encompass the case management process as well 
The next point to be addressed, are the resources available to the Judge and the judiciary as a whole.    Traditionally, Judges have not become involved in the budgeting process.    But it is my experience that those courts with a one line budget that they administer themselves do far better when competing for scarce resources.   In the battle for resources we must recognise that we are fighting with more emotive areas, such as health and education.   In New Zealand we have taken the view that a one line budget could compromise judicial independence.   That is not a view I share.   I am aware the Federal Court of Australia has a one line budget, but dealings with Government in relation to the budget are the function of an administrator.    In the U.S. Federal Court it is quite different.   There  a committee of Judges, who appear before the house at the appropriate time and make submissions which are televised, present the judiciary’s budget case.    It does not appear to have compromised their judicial independence, but it has given them one significant advantage.    Although the U.S. judiciary have not received the increases in budget they have sought, at the very least, their increases have been higher than those enjoyed by the competition.    It appears the more effective and efficient judiciaries are those where Judges have significant involvement in all management, not just case management.  There is no reason to suppose the budgetary process is any different.

The next area, and there is nothing new in this, is that Judges must be adequately resourced.   But, again, the paucity of information regarding the causes of delay in judicial output make it difficult to assess what resources the average Judge, in a given jurisdiction, should be supplied with to fulfil the judicial role properly.  We urgently need more empirical evidence that allows us to identify what additional, or new resources will best enhance judicial output. 

Finally, in the area of judicial appointments and judicial resources, we need to carefully consider the role of those responsible for case management.    It is common for this work to be carried out by Masters, administrative Judges, or special magistrates.   Their role is crucial to the success of case management.   In some jurisdictions that I have observed the bulk of case management is carried out by administrators.    It is my observation that successful case management requires significant judicial input.   However well trained and resourced administrators may be, I do not believe that they can adequately fulfil the case management role.    What I am sure of is that we need to enhance the position of Master, or its equivalent, to ensure that it attracts the most able candidates.    Perhaps the time has come to have equality in terms of prestige and resources with Judges.    Another possibility is to recruit bright young candidates with a view to their later being promoted to the position of a Judge.    However, whoever is responsible for the nuts and bolts of the case management process they must have ability in those areas, be fully supported by the Judges and properly resourced.   They must also be capable Judges in their own right.   

What we need are more Judges and Masters that can distinguish the Rolls Royce from the Ford.
Substantive Law

The development of the substantive law needs to be addressed.   It needs to be developed so that it is readily understood and applied.    As Lightman J put in the paper I referred to earlier:

"
Avoiding any undue complications or subtleties, and without imposing undue burdens on litigants or their advisors or indeed mere puisne Judges.    Advances must be measured and balanced against their cost.   Appellate tribunals remote from the coal face are peculiarly at risk of underestimating the cost.”

There is possibly much to be gained from codification of the law, and the certainties that can bring.   Appellate courts and legislatures share equal responsibility in ensuring costs and resource demands play a part in their decision making process.   Many litigants I spoke to expressed concern that part of modern litigation overkill resulted from the fear of professionals being sued for even the slightest oversight.   Perhaps the time has come to consider the advances in professional negligence law against its total cost.    After all, everything has a cost.

Procedure and the Profession

I want to consider procedure, which overlaps with a brief consideration of the role of the profession.    I want to consider first the position of the profession.    Personally, I doubt that it is appropriate to call it a profession any longer.    Regrettably, litigation appears to have become a business.     Many practising litigators still deserve to be classed as members of a profession, but an increasing number merely view litigation as a business.    It is easy in such circumstances to point the finger at large firms, but they are not alone in this.    The point I wish to make is that if litigation is a business then we should treat those practising it accordingly.   In considering possible procedural reforms I consider we are entitled to take the approach that pre-trial matters are viewed by the litigators as a means of increasing fees.    I want to mention only two areas that vex modern litigation.   The first is discovery.    Throughout the common law jurisdictions, particularly in the U.S., discovery is the single most significant factor in generating unnecessary cost.   I believe in some jurisdictions it constitutes up to half of the total litigation cost to a client.   Huge lists of documents and corresponding bundles are common place.  Yet, as I noted earlier, few are looked at in any detail by the Judge.   It is my view that much of this discovery waste is occasioned by the fact that there is no longer sufficient trust within the profession to accept what documents are or are not relevant.    As a consequence, both sides insist on discovery and inspection over kill.    Unfortunately, this lack of trust is often justified.   However, the courts can no longer tolerate what is occurring.    There is probably no easy answer, but could I suggest for your consideration a situation where it was the responsibility of both the solicitor and counsel for a party to list only those documents that either party could rely on at trial.   Breach of such an order would be visited on the solicitors with an order for all costs of the litigation.   Draconian, but justified if the profession refuses to adequately control discovery.

The other area of concern is unnecessarily complex and prolix pleading.   This has got so far out of hand  that we may well have reached the stage where there should be a limit on the number of causes of action that can be pleaded without leave.    I would suggest statements of claim should be limited to two causes of action without leave.   Perhaps there should be a page limit as well!   Many would argue that the current rules are adequate to deal with both of those areas.    The reality flies in the face of that argument.    Regrettably, it is my experience, most of the procedural problems are occasioned by the “litigation business”.   

In these, and other areas, the rules are not adequate, and we have reached the stage where draconian measures are necessary to limit those who treat litigation as a business.

Perhaps the stage has now been reached when we have to question the unlimited right of access to the courts.  Certified mediation or ADR could be insisted on as a precondition for issuing proceedings.   Maybe there is a need for a graduated right of entry to the courts.    One English banker expressed surprise to me why no one had every questioned the fact that large corporates took up a disproportionate amount of court time.   There is a need to consider restricting  access to these users as plaintiffs either by numbers of cases, or by some graduated scale of user pays!

CONCLUSION

There is a desperate need to return to simplicity and common sense.   The judiciary and the administrators must share in the responsibility  of allowing simple litigation to become complex.   They also face the danger of allowing the response to our problems to become overly complicated.   Our single most important response to delay has been case management.  Yet, too often, it is bogged down by complex rules and over conferencing. We need to use every tool at our disposal to ensure that case management reduces delay, but we also must identify and tackle the root causes of delay.   We must cease addressing these problems in an information vacuum.    We need to appoint proactive, efficient Judges who have the ability to reach sound and just conclusions quickly.    We must adequately resource those Judges and ensure the right people are appointed to positions chiefly responsible for case management.   The substantive law must take into account concerns of delay and costs, because that is what litigants expect.   And we must consider draconian rules of procedure as a means of controlled the burgeoning litigation business empires.

Hopefully, a combination of these approaches, can ensure the health and the vibrancy of the common law, and we as common law Judges will continue to be relevant to civil justice.   Just as importantly, we should be able to hold at bay the interventionist intentions of many politicians, who like Senator Biden, see political mileage in taking over court management.

There are, however, indications that even with all these measures, we will be unable to stem the tide.   That is a depressing thought, but it does raise questions of even more radical reform of our system.   I mentioned earlier the need to carefully consider civil law jurisdictions.   It appears that they are able to dispose of cases more quickly than common law systems.  There appears to be general satisfaction with outcomes.    A conference in London last year on Improving Civil Justice was addressed by Judge Jurgen Beir, a Judge of the Commercial Appeal Court in Berlin.   Acknowledging very real differences with our system, three things stood out.   Firstly, most trials last around one hour.   Secondly, the Judge asks questions before counsel.   Thirdly, the lawyers were paid on the basis of a set fee for the job.   People with experience of civil litigation in Europe say that costs are well under 50% of English costs.   We ignore these facts at our peril.   Globalisation and a shrinking world also mean that we must start considering both the substantive and procedural laws of civil law jurisdictions.    Already the profession are taking steps in this direction.   Clifford Chance, the largest London firm of solicitors, has recently merged with a large U.S. firm.   At the same time it was announced there would be a further merger with one of the largest German firms later this year.

It will be pointless in 10 years time to say that the case management experience has been no more than a finger in the dyke and not a complete answer.    We must immediately consider whether the adversarial system is the most cost efficient and fair way of meeting litigants’ expectations.   We must also, in the interests of litigants, begin enquiries into ways in which substantive and procedural laws of other jurisdictions can be incorporated into our existing body of law to meet litigant’ expectations.   Commercial litigants expect greater harmonisation than presently exists.
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