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1.
The desirability of uniform courts

(a)
Australian common law is uniform and statute law is becoming more so

Although intermediate appellate courts in Australia strive for uniformity in the common law when they are conscious of differences (Morrison [1999] 1 QdR 397 is a recent example), it is often necessary for the High Court to resolve differences between State Courts or between State and Federal Courts.


Examples of increasing uniformity in Statute law include laws of evidence and a proposed criminal code.  The Corporations Law before the current system was also an example. 


 Steps have also been taken to create a national legal profession.  Practitioners admitted in one State/Territory have a right to practice in all other States/Territories.  Other movements include national law firms, and progress towards a common academic requirement for all law graduates Australia-wide (the Priestley Eleven).


(b)
The situation before cross-vesting

The inherent difficulties in a dual federal-State system, namely, the fact that Commonwealth and State courts exercise overlapping and sometimes conflicting jurisdictions,  have long been recognised and criticised by prominent Australian commentators (including Sir Owen Dixon, Sir Garfield Barwick, Sir Harry Gibbs, Sir Anthony Mason, Sir Laurence Street, Sir Francis Burt, Justice Else-Mitchell and Sir Walter Campbell).  Examples of these difficulties include:



(i)
jurisdictional problems - litigants must choose their forum carefully;



(ii)
inconsistency in judgments between Federal and State courts and between State courts;



(iii)
the possibility of forum-shopping;



(iv)
duplication of resources;



(v)
lack of unity in Australian law and procedure.


(c)
Cross-vesting was a satisfactory alternative

Although seen by some as a band-aid solution, or as merely a step towards achieving a system of uniform courts in Australia, the cross-vesting legislation greatly reduced jurisdictional conflicts between federal and State courts.


(d)
Back to where we were with all its faults

The High Court’s recent decision in McNally [1999] HCA 27 (17 June 1999) invalidated State cross-vesting legislation.  The majority held that there is no power in Ch III of the Constitution for States or the Commonwealth to confer State jurisdiction on a federal court, as State jurisdiction or State judicial power is not a "matter" for the purposes of Ch III.


(e)
Reasons why a national legal system is desirable

Ignoring any constitutional difficulties, there are sound economic and practical reasons.  The main ones are:



(i)  
reduction in cost both for governments and litigants




-
for governments - certain reduction in support staff, equipment and office space




-
possible reduction in judicial numbers also




-
for litigants - one system of rules, procedures and costs.  Greater flexibility in deployment of judges means greater efficiency and lower cost



(ii) 
greater efficiency and better use of specialist expertise



(iii)
avoidance of jurisdictional disputes and eliminating the cost of commencing proceedings in the wrong jurisdiction



(iv)
greater uniformity and certainty in the law



(v)
a system which is simpler, more comprehensible and easier to access.


If, as appears obvious, a national court system is desirable, the decision in McNally should be seen as an opportunity to achieve that.

2.
What won’t work and why

(a)
States' transfer of legislative power

It was once thought that the transfer by the States to the Commonwealth of their legislative powers  with respect to State Courts by means of s 51(xxxvii) (matters referred to the Commonwealth Parliament by the Parliaments of the States) was a way of achieving this.  But, as appears from McNally, it suffers from the same defects as the cross-vesting scheme.


"Matter" for the purposes of Ch III of the Constitution, especially s 75 and s 76, requires the subject-matter of the dispute to involve a federal claim.  So the States could not refer legislative power with respect to State Courts to the Commonwealth with the consequence that a federal court could hear matters involving non-federal claims (unless it came within accrued jurisdiction).


For the same reason, a federal intermediate Court of Appeal with power to hear appeals in respect of non federal matters would be inconsistent with Ch III of the Constitution.


(b)
Commonwealth legislation enabling the Federal Court to hear some corporations cases


This achieves nothing of value and leaves the major problem unresolved. It should therefore be avoided. 


The major problem is not the corporations work.  The vast majority of that work is and has always been done in the State Courts with great expertise, efficiency and economy.  The Federal Court did none of this work before 1990 and only a small fraction of it since then.


The major problem lies in the conflicts in jurisdiction which existed in other matters before the cross-vesting scheme and which will resurface now.

3.
The possibilities which may work

(a)
Constitutional amendment permitting an Australian court having both Federal and State jurisdiction

In order to create an Australian Court as a federal court to replace Federal and State Supreme Courts or even an Australian Court of Appeal as a federal court to replace the existing State Full Courts/Courts of Appeal and the Federal Full Court, an amendment to the Constitution would be necessary.  Sir Francis Burt, in his proposal for a national Court of Appeal, suggested an amendment along the lines of s 105A.


-
the problems

Throughout Australian history, amendments to the Constitution have been notoriously difficult to achieve.  Also, the amendment that would be required would involve a loss of power to the States which is likely to be opposed by them.


(b)
Constitutional amendment to restore the cross-vesting scheme


This would, no doubt, have the support of both Commonwealth and States.  It may even have bi-partisan support and for that reason must be seriously considered.


But it suffers from the major defect that it does no more than restore a band-aid scheme. It leaves remaining a pointless duplication of valuable resources and it would realistically end the chances of a truly national court system. It is therefore an unsatisfactory and incomplete solution to the problem at a time when the opportunity for a complete solution has arisen.


(c)
Making all courts State Courts and vesting them with federal jurisdiction


(i)
Commonwealth vest all federal jurisdiction in State courts by means of s 77(iii);



(ii)
States appoint all Federal Court and State Supreme Court judges as judges of all State Supreme Courts;



(iii)
future appointments to be in same proportion of federal and State judges, the "federal" judges to be appointed by the States on nomination of the Commonwealth;



(iv)
a Court of Appeal to be appointed by agreement among the States from that total court, the Commonwealth having the right to nominate a proportion of members to be appointed by the States.


By a similar process, Family Court judges could be made State judges with jurisdiction to deal with State family matters as defined.


This is a fairly simple solution requiring no constitutional amendment. It solves the immediate problem and, as well, establishes a truly national court system with all its advantages.
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