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FOREWORD

The AIJA is very pleased to publish this Discussion Paper by Dr David Wood, of
The University of Melbourne, on aspects of Judicial Ethics. The Institute
commissioned Dr Wood to write the Paper as a contribution to what is an
increasingly important facet of Australian public life.

Many professions and occupational groups, in the public and private sectors, are
working to improve their performance, accountability and communication with the
communities they serve. The judiciary is no exception to this. The aim of this Paper
is to contribute to this process by raising issues for discussion and debate.

By definition the Paper does not lay down the law on anything and does not
purport to be an authoritative source. It is hoped, however, that judicial officers will
find it a useful and interesting source of information and ideas on key ethical aspects
of their role. It is likely that it will also be of interest to all those involved in the
judicial and legal systems, both within Australia and elsewhere. In addition, it may
appeal to a far wider and more general audience for the information and insights it
provides.

A related aspect is that many professional groups in our society are debating and
developing codes of conduct for their occupations. There is some discussion about
this in judicial circles. This Discussion Paper may contribute to this process and
perhaps lay the basis for some work to be done in that area. Readers will find
appended to the Paper a copy of the Queensland Magistrates’ Code of Conduct.

The ALJA is very grateful indeed to Dr Wood for the work he has done on this
project. A large amount of background study was involved, as evidenced by the
impressive and very useful bibliography in the Paper. The selection and treatment of
key ethical issues involved him in some difficult matters of assessment and analysis
and he has performed these functions with subtlety and sensitivity. In this respect Dr
Wood worked closely and productively with the project Advisory Committee
chaired so ably and enthusiastically on the Institute’s behalf by Mr Justice Bernard
Teague of the Supreme Court of Victoria.

The Advisory Committee contributed an enormous amount to the successful
completion of this project. As well as Mr Justice Teague considerable thanks are due
to the other members of the Committee - Justice Sally Brown, of the Family Court,
who was a member for some time until she became involved in other areas of AIJA
work, Mr Lindsay Collins, a partner of Molomby and Molomby, Solicitors, of
Melbourne, (A Fellow of the AIJA), Judge David Jones, of the County Court of
Victoria and Professor Peter A. Sallmann, AIJA Executive Director, who has a key
role to play as an ex officio member of all our research project Advisory
Committees.



The project was made possible by funding provided by the Commonwealth

Attorney-General’s Department; the Institute gratefully acknowledges this important
financial support.

Finally, Mrs Kathy Jarrett, one of our long-standing Administrative Secretaries,

performed the demanding task of preparing the Paper for printing; we are greatly
indebted to her for this.

The Hon Justice L T Olsson
Supreme Court of South Australia
AlJA President

July 1996
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Chapter 1

Introduction

Introduction to the Topic

Recent years have witnessed a growing interest in standards of judicial conduct in
Australia. The former Chief Justice of Australia, Sir Anthony Mason, has observed
that ‘the status and importance of the judiciary, as perceived by the community, have
diminished significantly in recent times’.* In Judicial Ethics in Australig the first
book-length treatment of the topic, Justice Thomas referred to a recent ‘steep drop in
public respect for the judiciary’.?

Not all are of the same mind. For instance, in his ‘Foreword’, Justice Pincus
describes Thomas’ view as ‘over-pessimistic’.* Nevertheless, as Pincus says, it may
not be plausible today to hold, what is in effect the traditional English attitude
towards judicial ethics,

‘that the less definition attempted, the better; that if you pick
judges who know how to behave, then all will be well as if you do
not, no amount of analysis of ethical problems will help’.

There appears to be community uncertainty as to the standards of conduct most
appropriate to judicial officers.® Discussions with some judicial officers suggest that
they feel uncertain about where they stand on many issues. In these days of case
management and controlled lists, the role of judicial officers has extended far
beyond dispute resolution. At least at some levels, they are increasingly having to
deal with broad issues of social values and human rights, and to decide controversial
moral issues that legislators cannot resolve.’

It seems that with growing pluralism in social values, and greater questioning of
figures in authority, there is no longer one simple and widely accepted model of
judicial conduct. Judicial officers are as likely to be criticised for adhering to
traditional norms as they are for breaching them. The problem may be exacerbated
when more appointments are made to the bench at a younger age, as appears to have
happened in some jurisdictions, and with the trend towards resignation well before
retirement age. The latter circumstance may well reflect an increasing uncertainty
felt by judicial officers about their role, and concern about their status, and even
some dissatisfaction over a perceived low level of remuneration. Resignation raises

! ‘*Foreword’ to ‘The Judiciary: A Special Issue’, (1987) 10 University of New South Wales Law
Journall,1.

Law Book Company, Sydney, 1988.

Thomas, supra 1.

Thomas, supra Vvi.

Thomas, supra v.

As this paper is concerned as much with magistrates as members of higher courts, the term *judicial
officer’ is used in preference to ‘judge’.

See, for instance, Beverley McLauchlin, ‘The Role of Judges in Modern Commonwealth Society’,
(1993) 110 Law Quarterly Review 260, M.D. Kirby, ‘The Future of the Judiciary’, (1987) 3
Canterbury Law Review 184, Shimon Shetreet, ‘On Assessing the Role of Courts in Society’, (1980)
10 Manitoba Law Journal 357.



the further question of appropriate standards on leaving office. An important issue to
be addressed in this paper concerns limitations on possible careers that former
judicial officer may pursue.

Various questions in general arise. Should judicial officers live by the standards
of a hypothetical exemplary citizen, so that they can serve as role models for the rest
of the community? Must their conduct not just satisfy some threshold test of
acceptability, but be beyond reproach, capable of withstanding constant public
probing? What, then, are these standards? How close to perfection is exemplary? It
seems clear that, as Shetreet put it:

‘[jJudges have to maintain standards which will maintain public
confidence in the courts and will ensure judicial impartiality and
judicial independence’ .2

But what precisely does this require? More than one judicial officer pointed out to
the author that acceptance of judicial office involves sacrifice. As Sir Winston
Churchill put it:

‘A form of life and conduct far more severe and restricted than that of ordinary
people is required from judges . . . The judges have to maintain . . . a far more
rigourous standard than is required from any other class’.’

A more liberal view is that:

‘[r]estrictions on the personal conduct of judges cannot be so
onerous as to deprive them of all the fundamental freedoms
enjoyed by other citizens. Care must be taken to achieve a balance
between the need to maintain the integrity and dignity of the
judiciary, and the right of judges to conduct their personal lives in

accordance with the dictates of their individual consciences’.*

Is there an expectation nurtured by a generally egalitarian society renowned for its
suspicion of ‘tall poppies’, that judicial officers should not observe the standards of
the exemplary citizen at the price of appearing superior to the ordinary citizen? Can
judicial officers be expected on the one hand to be imbued with, or have developed
to a high degree, qualities such as tact, humility, decisiveness, sensitivity, common
sense and intellectual rigour,'* without on the other hand appearing aloof, inhibited,
mechanical, hidebound, humourless or smug? Surely to simultaneously occupy the
roles of the exemplary and the ordinary citizen has all the appearance of an
impossible double act. Conduct which some commend as civil and courteous others
will denigrate as stiff and formal. Conversely, what some condemn as undignified
behaviour, displaying lack of respect for judicial office, others will applaud for
showing that judicial officers possess a sense of humour and the capacity not to take
themselves too seriously.

Shimon Shetreet, ‘ Introduction’ to Shetreet, ed., The Role of Courts in Society 1,3 (Martinus Nijhoff,
Dordrecht, 1988).

®  Debates in the House of Commons, 23 March 1954, 1062-1063.

10 Extract from the proposed Wisconsin Judicial Ethics Code, as cited in Canadian Judicial Council,
Commentaries on Judicial Ethics 8 (Les Editions Yvon Blais Inc., Cowansville (Quebec), 1991).

1 This list is adapted from one provided in Canadian Judicial Council, supra 101.



Some judicial officers have advocated that their colleagues should retreat from
public life and social involvement, that they should be permitted a private life
centred around home, family and friends, but little more. For instance, Lord Justice
Slessor held that judges should consciously undertake a ‘retirement from the
world’.** As a former Chief Justice of the United States Supreme Court, William H.
Taft, put the point: ‘[t]he Chief Justice goes into a monastery, and confines himself
to his judicial work’.*> Dean Acheson objected to judges engaging in all but the most
narrowly defined ‘legal’ activities, and favoured enacting those prohibitions in
law.** Of Australian judicial officers, Justice Michael Kirby, scarcely one who has
shut his door on the outside world or shunned the public stage has admitted that the
‘severe regime’ of the lifestyle of a justice ‘really restricts the contacts you have’
and ‘is monastic in many of its qualities’.®> One Australian commentator, not a

judicial officer, has suggested that the prevailing Australian position is that:

‘upon appointment to the bench, a judge is expected to limit
involvement in other forms of public life and to conduct his or her
private life so as to avoid, as far as is reasonably practicable,
involvement in activities which might (or might be seen to)
compromise the judge’'s or a court’s independent status or the
impartial disposition of specific cases or issues. The less involved
a judge is in non-judicial activities the less likely it is that the
judge will be confronted with determination of a case or an issue

in which he or she has some interest’.

Even if once fashionable, the position that judicial officers should adopt a
‘monastic’ existence seems to be widely rejected as more a means of evading the
problem of determining appropriate standards of judicial conduct than providing a
solution. Given the nature of their role, and the judgments they are called upon to
make, is it only appropriate that judicial officers ‘live, breathe, think and partake of
opinions’ in the real world,"’ that they

‘continue to draw knowledge and to gain insights from
extrajudicial activities that would enhance their capacity to
perform the judicial function’ ?'®

12

Judgment Reserved 267 (1941), as cited by Thomas, supra 33n.

13 A. Mason, William Howard Taft: Chief Justice 287 (1965), as cited in Peter Alan Bell, ‘Extrajudicial
Activities of Supreme Court Justices’, (1970) 22 Stanford Law Review 587,603. Note that this is
counsel that Taft did not follow himself. He was an adviser to three presidents, and kept up a busy
life of public involvement. (Supra 590)

Dean Acheson, ‘Removing the Shadow Cast on the Courts’, (1969) 55 American Bar Association
Journal 919.

5 As cited by Garry Sturgess and Philip Chubb, Judging the World: Law and Politics in the World’s
Leading Courts 165 (Butterworths, Sydney, 1988).

Laurence W. Mabher, ‘Tales of the Overt and the Covert: Judges and Politics in Early Cold War
Australia’ (1993) 21 Federal Law Review 151,151.

Robert B. McKay, ‘The Judiciary and Non-Judicial Activities’, (1970) 35 Contemporary Legal
Problems 9,12.

¥ Robert B. McKay, ‘Judges, the Code of Judicial Conduct, and Non-Judicial Activities’, [1972] Utah
Law Review 391,396.

14
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Oliver Wendell Holmes put it that judicial officers should *share the passion and
action of [their] time at the peril of being judged not to have lived’.*®

Others might doubt, however, whether there is room for such passion. As Sir
Owen Dixon noted on retirement, judicial work can be ‘hard and unrewarding’.°
Judicial officers remarked to the author on the isolation of the judicial life, a
schedule rendered unbalanced by excessive reading, researching and writing at least
for any individual who prizes contact with people beyond (as one judicial officer put

it) ‘critically assessing witnesses, arguing with counsel, and pontificating to juries’.

If judicial officers are to be part of, rather than removed from their community,
the issue stated above must be faced, of the extent to which they should be model as
opposed to ordinary citizens. This gives rise to more questions. What are the
maximum standards to which they should aspire? What are the minimum standards
they are bound to observe? As to the latter, it is surely insufficient to accept that
judicial officers can do anything which the law permits.* The community rightfully
expects more than the bare minimum from all its members, in particular, from those
in positions of responsibility. Furthermore, all professions seek to impose on their
members additional conduct requirements. They do so for the stated reason of
protecting the public, as well as for other reasons, not usually articulated, like
maintaining social prestige and earning capacity.

It seems that it is possible for judicial officers to become too involved in
community affairs. There are ‘quantitative’ constraints on their time and energy. It
goes without saying that they should not engage in outside activities to a point where
these interfere with the performance of their official duties. More difficult questions
arise as to ‘qualitative’ restrictions. While not directly in point here, the line between
genuinely ethical requirements and the lesser requirements of judicial etiquette is
also not always easy to draw.

Opinions can differ widely on forms of extra-judicial conduct which it is always
wrong, or even generally inappropriate, for judicial officers to engage in. One
position clearly emerges from what follows later, based both on what judicial
officers and others have written on the subject and what judicial officers with whom
the author spoke told him. This is that the totally monastic approach described above
is inappropriate and that there are many types of conduct, and many types of
community involvement, that judicial officers should be permitted, and even
encouraged, to pursue, subject to appropriate conditions.

It seems that there are some areas where agreement as to what judicial officers
should or should not do could relatively easily be reached. However, there are many
borderline areas where there is a substantial divergence of views, both as to which
types of conduct and community involvement are appropriate, and as to the
conditions under which they are appropriate. As the Canadian Judicial Council
points out:

9 Canadian Judicial Council, supra 8.

2 Jesting Pilate256 (Law Book Co, Sydney, 1967).

2L Cf. Steven Lubet, ‘Judicial Ethics and Private Lives’, (1984-5) 79 Northwestern University Law
Reviewd83,991, Thomas, supra 11-3.



‘[g]laring examples of misconduct produce headlines. But the
questions judges asks themselves from day to day are often more
subtle’

While concerned with both the ‘on-the-bench’ and ‘off-the-bench’ behaviour of
judicial officers, this paper concentrates on the latter. The former is obviously easier
to monitor than the latter, and is the subject of a considerable body of case law.
Different views may be taken, however, about the relation between the two. Some
hold the view that, so long as it is not outlandish, and does not affect his or her
capacity to properly carry out his or her responsibilities, ‘off-the-bench’ behaviour
simply is not relevant to ‘on-the-bench’ behaviour. Others point out, however, that
this just begs the questions both of what it is for a judicial officer’s professional
capacity to be affected, and of the factors that may be responsible for, or contribute
to, its being affected.

Introduction to this Paper

The paper is primarily concerned to set out various issues of judicial ethics and,
where appropriate, to indicate different views in relation to them. To this end, it
starts (in Chapter Two) by identifying and briefly examining, three major themes in
judicial conduct generally, as opposed to judicial ethics in particular competence,
fairness, and respect for judicial office. The chapter is concerned, at a fairly
theoretical level, to reach a clearer conception of issues of judicial ethics, of what
distinguishes such issues from other issues of judicial conduct. It is suggested that,
of these three themes, only fairness is a genuine theme of judicial ethics. The chapter
develops the view that issues of judicial ethics are predominantly, although not
necessarily exclusively, issues of fairness.?®

The main chapter (Chapter Three) turns to specific issues of judicial ethics. It sets
out and discusses an extensive, but by no means exhaustive, list. Given the confines
of this paper, the discussion itself cannot be extensive. However, there is obviously
limited purpose in merely providing a catalogue, and the paper certainly attempts to
go beyond this.

There is certainly no consensus about the forms or aspects of judicial conduct that
raise ethical issues or possess an ethical dimension. Indeed, differences of opinion in
this regard can be highly revealing. What some view as problems of high moral
principle, others treat as purely or substantially private matters, or even as questions
of mere etiquette. Alternatively, these problems may be regarded as matters of
general public morality, but not of judicial ethical standards in particular.

Inevitably, some will criticise the list for including issues which are no longer
relevant, and others for not going far enough in recognising potential new issues.
However, no issue has been included which does not appear to at least some
segment of the judiciary, legal profession or broader community to be a genuine
issue of judicial ethics.?* In theory, a more systematic approach, starting from some

2 Supra 3.

The claim that issues of judicial ethics are predominantly issues of fairness is quite consistent with
the concentration in this paper on ‘off-the-bench’ behaviour. Such behaviour causes concern where it
provides evidence for questioning whether, in the performance of his or her responsibilities, a judicial
officer is scrupulously fair.

It certainly is not claimed, however, that every issue which meets such a test is included.

23
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agreed definition of ‘judicial ethics’ would be preferable. However, this could lead
to arbitrary over-inclusion and under-inclusion. It is contentious enough to arrive at
a list of issues, let alone to agree upon the basis for such a list. The lawyer’s usual
penchant for definition is best resisted.”

Given the controversial nature of even compiling a list of issues of judicial ethics,
no attempt is made to go further and to try to rank them in some order of priority.
This does not mean, however, that it is not appropriate to devote more space to some
issues than others.

Issues are classified in Chapter Three under a number of headings, namely,
Official Conduct’, ‘Personal Conduct’, ‘Community Involvement’, ‘Financial
Matters’, and ‘Restrictions on Post-Resignation and Retirement Activities’. Similar
classifications are adopted by various codes of judicial conduct, for instance, the
American Bar Association Code. However, one must guard against trying to read
too much into such classification. It goes without saying that there is considerable
overlap between the various categories. For instance, although there are clear cases
of ‘personal conduct’ as opposed to ‘community involvement’, there are also
borderline issues which fit into either category equally well.

Finally, Chapter Four touches on the issue of self-regulation as against external
regulation, and raises the question of a possible code of judicial ethics. The
Queensland Magistrates’ Code of Conduct,®® which may serve to focus ideas, is
included as an appendix.

Issues Excluded

Broad though the scope of this paper is, it is not limitless. Numerous issues are
not dealt with, except possibly in passing. It may help to note some of them. This is
not necessarily because they might be thought of as issues of judicial ethics as such,
but because they all certainly have ethical implications or ramifications.

This paper does not consider humerous general issues concerning judicial office,
such as tenure and salaries, methods and processes of selection,?” promotion,
demotion, or removal.?® Although the paper is obviously concerned with substantive

% In this regard, it is preferable to side with Aristotle and agree that ‘[i]t is a mark of the educated man

and a proof of his culture that in every subject he looks for only so much precision as its nature
permits’. Nicomachean Ethics, Bk. 1, ch. 3 (J.LAIK. Thomson translation, 27-8; Penguin,
Harmondsworth, 1953).

Queensland Stipendiary Magistrates’ Benchbook, Issue 1, February 1993.

See, for instance, Sir Harry Gibbs, ‘The Appointment of Judges’, (1986) 61 Australian Law Journal
7, D.C. McDoland, et. al, ‘Symposium on the Appointment, Discipline and Removal of Judges’,
(1973) 11 Alberta Law Review 279, Sir Robert McGarry, ‘The Anatomy of Judicial Appointment:
Change but not Decay’, (1985) 19 University of British Columbia Law Review 113, D.R. Meagher,
‘ Appointment of Judges’, (1992-3) 3 Journal of Judicial Administration 190, Shimon Shetreet, ‘Who
will judge: Reflections on the Process and Standards of Judicial Selection’, (1987) 61 Australian Law
Journal 766, George Winterton, ‘ Appointment of Federal Judges in Australia’, (1987) 16 Melbourne
University Law Review 185, J.S. Ziegel, ‘Federal Judicial Appointments in Canada: The Time is
Ripe for Change’, (1987) 37 University of Toronto Law Journal 1.

On the issue of removal in various jurisdictions, see, for instance, C.W. Curtis, ‘Judicial Ethics:
Removal from Office for Political Activity’, (1981) 46 Missouri Law Review 676, Edwin L.
Gasperini, et. al., ‘Judicial Removal in New York: A New Look’, 40 Fordham Law Review 1, M.P.
Gillen and T.L. McDorman, ‘The Removal of Three Judges from the Supreme Court of Malaysia’,
(1991) 25 University of British Columbia Law Review 171, J. Lamar Porter, ‘Removal and
Discipline of Judges in Arkansas’, (1979) 32 Arkansas Law Review 545, F.A. Trindade, ‘The

26

27

28



questions of judicial misbehaviour, it does not consider procedural issues raised by
the definition and determination of such behaviour, or different possible mechanisms
for disciplining judicial officers.?® Likewise, the paper does not discuss possible
mechanisms for investigating complaints against judicial officers, such as that
administered by the New South Wales Judicial Commission.*

The paper does not examine the constitutional role of judicial officers under the
doctrine of the separation of powers. Except in the specific context of former
judicial officers,® it does not deal with the appropriateness of their taking on
‘executive’ functions, such as issuing warrants,** accepting appointments as
ambassadors, participating in domestic or international tribunals and committees of
inquiry, or their involvement with law reform committees and commissions.® It
does, however, consider the issue of membership of government advisory bodies.*

It is undoubtably strong ethical requirement on judicial officers to exercise their
own independent judgment, to genuinely act independently. Nevertheless, the
question of judicial independence is treated here as significant background matter, as
concerned with the preconditions of ethical judgment, rather than an ethical issue or
theme in itself.** However, together with the related issue of accountability, this
question is briefly touched upon in Chapter Four.

Removal of the Malaysian Judges’, (1990) 106 Law Quarterly Review 51, Christine Wheeler, ‘The
Removal of Judges from Office in Western Australia’, (1980) 14 University of Western Australia
Law Review 305.

See, for example, Robert F. Copple, ‘From the Cloister to the Street: Judicial Ethics and Public
Expression’, (1988) 64 Denver University Law Review 561, Harry T. Edwards, ‘Regulating Judicial
Misconduct and Divining "Good Behaviour" for Federal Judges’, (1989) 87 Michigan Law Review
765, John A. Gardiner, ‘Preventing Judicial Misconduct: Defining the Role of Conduct
Organisations’, (1986) 70 Judicature 113, M.H. McClelland, ‘ Disciplining Australian Judges’, (1990)
64 Australian Law Journal 388, Robert J. Martineau, ‘Disciplining Judges for Nonofficial Conduct:
A Survey and Critique of the Law’, (1981) 10 University of Baltimore Law Review 225.

% 3See, for instance, the Commission’s Annual Report. (1994-5) 23-25.
3 See Chapter Three, under ‘ Government Employment and Politics’.
2 Hilton v. Wells (1985) 157 CLR 57.

% See, for example, F.G. Brennan, ‘Limits on the Use of Judges’, (1978) 9 Federal Law Review 1,
Canadian Judicial Commission, supra 97-100, Sir Murray Mclnerney, ‘ The Appointment of Judges
to Commissions of Inquiry and Other Extra-Judicial Activities’, (1978) 52 Australian Law Journal
540, Sir Murray Mclnerney and D.G. McGregor QC, Judges as Royal Commissioners and Chairmen
of Non-Judicial Tribunals (Australian Institute of Judicial Administration, Canberra, 1986), Nathaniel
L. Nathason, ‘The Extra Judicial Activities of Supreme Court Justices: Where Should the Line be
Drawn?’, (1983) 78 Northwestern University Law Review 494, Zeev Sergal, ‘Judges as Chairmen or
Commissions of Inquiry’, in Shimon Shetreet, ed., supra 342, George Winterton, ‘Judges as Royal
Commissioners’, (1987) 10 University of New South Wales Law Journal 108.

See Chapter Three, under ‘Community Involvement’.

See, for instance, Sir N. Browne-Wilkinson, ‘The Independence of the Judiciary in the 1980’s’,
[1988] Public Law 44, Zelman Cowen and D.P. Derham, ‘The Independence of Judges’, (1953) 26
Australian Law Journal 462, M. Felsky, ‘The Berger Affair and the Independence of the Judiciary’,
(1984) 42 University of Toronto Faculty Law Review 118, R.B. Ginsburg, ‘Reflections on the
Independence, Good Behavior and Workload of Federal Judges’, (1983) 55 University of Colorado
Law Review 1, Irving R. Kaufman, ‘The Essence of Judicial Independence’, (1980) 80 Columbia
Law Review 671, L.J. King, ‘Minimum Standards of Judicial Independence’, (1984) 58 Australian
Law Journal 340, M.D. Kirby, ‘Of Judicial Independence’, (1986) 60 Law Institute Journal 930, D.
Malcolm, ‘Judicial Independence in Asia’, (1990) 64 Law Institute Journal 506, R.E. McGarvie, ‘The
Foundation of Judicial Independence in a Modern Democracy’, (1991-2) 1 Journal of Judicial
Administration 3, ‘The Ways Available to the Judicial Arm of Government to Preserve Judicial
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Neither does the paper engage in the rich and extensive current jurisprudential
debate concerning the nature of adjudication and judicial decision-making,*
including the question of whether or how judicial officers should attempt to develop
or reform the law, the extent to which, to use Lord Denning’s contrast, they should
seek to be ‘bold spirits’ as opposed to ‘timorous souls’.*” The paper is not concerned
to consider the relative weight that should be accorded to different values in judicial
decision-making, for instance, justice as opposed to certainty.®

No doubt, some of these omissions or exclusions will appear unwarranted. It is
impossible to draw hard and fast lines. As just pointed out, by their very nature,
issues of judicial ethics defy neat categorisation. What is left out can be as
controversial as what is included.

A Brief Note on Methodology

On a more positive note, the paper draws on informal discussions with serving
and retired judicial officers, as well as barristers, solicitors, legal academics,
philosophers, political scientists, and individuals from various walks of life. A
systematic survey of judicial opinions, such as that undertaken for the Canadian
Judicial Council, was beyond the scope of the project. Informal discussions with
selected judicial officers (it would pretentious to refer to them as ‘interviews’)
provided useful insights. However, they were scarcely an adequate substitute for
such a survey.

The paper is written in the light of coverage in academic and professional books
and journals, and the popular and semi-popular press. Whilst there is a voluminous

Independence, (1991-2) 1 Journal of Judicial Administration 236, Ken Marks, ‘Judicial
Independence’, (1994) 68 Australian Law Journal 173, Sir Anthony Mason, ‘Judicial Independence
and the Separation of PowersdSome Problems Old and New’, (1990) 24 University of British
Columbia Law Review 345, N.T. Nemitz, ‘The Concept of an Independent Judiciary’, (1986) 20
University of British Columbia Law Review 285, R.D. Nicholson, ‘Judicial Independence and
Accountability: can they co-exist?’, (1993) 67 Australian Law Journal 404, ‘Judicial Independence
and Judicial Organisation: A Judicial Conference for Australia?’, (1992-3) 3 Journal of Judicial
Administration 143, Dawn Oliver, ‘The Independence of the Judiciary’, (1986) 39 Current Legal
Problems 237, A. J. Rogers, ‘Judicial Accountability: A Judge’'s Personal Commentary’, (1987) 17
Queensland Law Society Journal 21, Shimon Shetreet, ‘Judicial Independence and Accountability in
Israel’, (1984) 33 International and Comparative Law Quarterly 979, ‘The Limits of Judicial
Accountability: A Hard Look at the Judicial Officers Act 1986°, (1987) 10 University of New South
Wales Law Journal 4, Shimon Shetreet and Jules Deschenes, eds., Judicial Independence: The
Contemporary Debate (Martinus Nijhoff, Dordrecht, 1985), Sir Ninian Stephen, ‘Southey Memorial
Lecture 1981: Judicial Independence A Fragile Bastion’, (1982) 13 Melbourne University Law
Review 334, David Tan, ‘Judicial Independence in the People’s Republic or China: Myth or
Reality?’, (1994) 68 Australian Law Journal 660, D.L. Tompkins, ‘The Independence of the
Judiciary’, [1994] New Zealand Law Journal 285.

See especially Ronald Dworkin, Taking Rights Seriously (Duckworth, London, 1978), Law’s Empire
(Harvard University Press, Cambridge, 1986). For judicial contributions to this debate see, for
example, Sir Owen Dixon, Jesting Pilate (Law Book Company, Sydney, 1965), M. McHugh, ‘The
Law Making Function of the Judicial ProcessoPart 1’, ‘- Part 1I’, (1988) 62 Australian Law Journal
15,116, Lord Reid, ‘The Judge as Law Maker’, (1973) 12 Journal of the Society of Public Teachers
of Law 22, P. Devlin, ‘The Judge as Lawmaker’, in P. Devlin, The Judge, 1 (Oxford University
Press, London, 1979). For further references, see David Wood, ‘Adjudication and Community
Values: Sir Anthony Mason’s Recommendations’, supra

87 Candler v. Crane, Christmas and Co. [1951] 2 KB 164,178.

% Sturgess and Chubb, supra 3-4, Keith Mason QC, Constancy and Change: Moral and Religious
Values in the Australian Legal System (Australian Society of Legal Philosophy and Federation Press,
Sydney, 1990).
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American literature on issues of judicial ethics,® the Australian literature is much
more limited. Indeed, the only substantial work appears to be Justice Thomas’
book.* By hopefully stimulating discussion and research, this paper aims to make a
modest contribution towards rectifying this situation. Given the matter is of such
general importance, the paper is directed not just to judicial officers and lawyers but
interested members of the wider community.

% See the Bibliography, which is scarcely comprehensive.

Supran. 2.
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Chapter 2

Themes of Judicial Conduct

Competence

As already indicated, this chapter briefly explores three major themes of judicial
conduct, namely, competence, fairness, and respect for judicial office.*!

Judicial competence is clearly prominent in the case of ‘official conduct’. Certain
matters are apparent. Judicial officers require a sound knowledge of the substantive
law relevant to their jurisdiction, as well as of court procedures. They require the
ability to assess evidence, to make judgments concerning its admissibility,
soundness and weight. Depending on their jurisdiction, they need to be able to
summarise evidence concisely and accurately when directing juries, as well,
obviously, as clearly explaining the relevant law to them. More generally, judicial
officers must be able to run their courts efficiently and smoothly, and to
communicate and deal with those who appear before them, whether as parties, their
representatives, jury members, or court officials. In short, judicial officers must be
skilled in their craft. Moreover, in their non-official conduct as much as official
conduct, they should refrain from conducting themselves so as to create any
impression that they are less than fully competent.

Fairness is essential to competence in a broad sense. A judicial officer who is
incapable of deciding fairly is as lacking in competence in this sense as one who has
a serious technical failing. However, while comparatively narrowly conceived, and
restricted to matters such as those listed above, competence is not an ethical issue,
and so will not be examined here. This is not to denigrate such ‘narrow’
competence. On the contrary, it is difficult to over-estimate its importance.
However, not being itself an ethical issue, ‘narrow’ competence is beyond the scope
of this paper.

Nevertheless, there are certainly ethical issues concerning the obligation on a
judicial officer to be competent (or gain competencies). One issue worth noting is
whether there should be a job specification and particular criteria for judicial office.
A threshold question concerning competence is whether people who know (or at
least justifiably fear) they lack a relevant range of competencies should accept
appointment to judicial office. A connected question is what should be done by
courts and by individual judicial officers to improve competence. Indeed, one could
argue that there is a relevant ethical issue here, namely that of whether judicial
officers have a moral obligation to participate in appropriate kinds of judicial
education programmes.*? Short of that, there is the question of whether judicial

4 Contrast with Robert F. Copple, who in his analysis of the American Bar Association Code of

Judicial Conduct, suggests three foundational principles of independence, impartiality and avoidance
of impropriety. (‘From the Cloister to the Street: Judicial Ethics and Public Expression’, (1988) 64
Denver University Law Review 561).

See, for instance, Livingstone Armytage, ‘ Continuing Judicial Education: The Education Programme
of the Judicial Commission of New South Wales’, (1993-4) 3 Journal of Judicial Administration 28,
Peter A. Sallmann, ‘ Comparative Judicial Education in a Nutshell: A Cursory Exposition’, (1992-3) 2
Journal of Judicial Administration 245.

42

10



officers have an obligation to improve their knowledge and understanding of the law
in other, more formal, traditional ways.

Fairness

Although other qualities, such as civility, decisiveness and common sense,® are
certainly required of judicial officers, fairness is paramount. The good judicial
officer is above all fair.*

Fairness is a far stronger requirement on judicial officers than on occupiers of
other roles, for instance, public servants, teachers, political leaders or business
executives.* The latter are assessed more on grounds of efficiency, on their capacity
to achieve their respective goals, than fairness. Certainly, they are not completely
free from fairness and other moral constraints. It is not the case that they can pursue
their goals irrespective of the consequences, although in some roles more is morally
permitted than in others. The strength of these constraints varies greatly according to
the ethical standards of different occupations and organisations.

It is not generally a fatal criticism to describe such role occupiers as unfair. It is
usually more serious to describe them as inefficient. There are circumstances in
which they may be required to cut corners, ethically speaking to ‘sail close to the
wind’. In the case of judicial officers, however, fairness is all important. The most
serious criticism of a judicial officer is not that he or she is inefficient in deciding
cases, but that he or she does so unfairly. Inefficiency is not to be bought at the price
of fairness. Even though fairness requirements often contribute to efficiency, it is
unduly optimistic to suppose that this is always, or even generally the case.

A more extensive list of qualities was provided in Chapter One.

“ One matter not specifically examined in this paper is the debate concerning gender bias. This issue
has been addressed in various fora, including a recent AIJA. conference, ‘Eureka 1995: Equality and
Justice’ (Ballarat, 18-20 October, 1995). It is difficult to improve on the words of the Chief Justice of
Australia, Sir Gerard Brennan, in his ‘Welcome’ (see Conference Programme):

‘The judicial aspiration is justice according to law. Central to this ideal is equality before the law.
Judges and magistrates would not consciously treat unequally persons who are affected by the
processes of the court. But that does not exhaust judicial duty. The judge or magistrate must attempt
to recognise and neutralise the subconscious attitudes that tend to affect the capacity to do equal
justice.

‘Sometimes these attitudes are derived from unquestioning acceptance of past practice. Sometimes
our life experiences equip us with a set of stereotypes and unspoken assumptions. But, whatever their
source, it is desirable to bring these attitudes into the light of consciousness and to isolate them from
the performance of judicial office’.

As Richard McGarvie, Governor of Victoria, pointed out in his opening address:

‘It is difficult for a judge to empathise with a party of different background, experience, gender of
culture, or to treat and assess the party in a way which builds confidence, unless the judge has taken
steps to enable himself or herself to do that’. ‘Equality, Justice and Confidence’, (1996) 5 Journal of
Judicial Administration 141, 144.

See further David Wood, ‘Judicial Fairness and Systemic Bias’, in Stephen Parker and Charles
Sampford, eds., Legal Ethics and Legal Practice: Contemporary Issues 197 (Oxford University Press
(Clarendon Press), Oxford, 1995).

There may, however, be strongly quasi-judicial aspects to their functions. For instance, fairness is
similarly paramount in examining students. One could refer to a general duty on those in authority to
treat fairly those who are subject to their authority.
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Respect for Judicial Office

No-one would doubt that there is a genuine respect owed to the judicial office by
virtue of the fair and competent performance of the essential social function of
administering ‘justice according to law’. However, such respect must be sharply
distinguished from any possible overlay of false deference arising out the social
prestige attached to or associated with the judicial role, irrespective of performance.
The question arises as to whether such genuine respect requires separate
examination from the above matters of competence and fairness. If it is assumed that
genuine respect is a function of the capacity of judicial officers to decide cases fairly
and competently if genuine respect reduces to such matters then no separate
examination is required. The only restrictions validly imposed in the name of respect
for judicial office are those already required by fairness or competence. Once
beyond factors of competence or fairness, one is into the realm of false deference
rather than genuine respect.

Of course, this raises that question of whether reducing respect for judicial office
to fairness and competence and fairness is mere conjecture or proven fact.
Establishing such reducibility would require comprehensive examination of the
issues covered in Chapter Three, isolating those which raise questions of respect for
judicial office, and seeing whether they do so for reasons independently from raising
questions of competence or fairness. For obvious reasons, such systematic testing is
beyond the scope of this paper. For the purposes of this paper, this reducibility will
be assumed.

12



Chapter 3

Issues in Judicial Ethics

As stated in the Introduction, this chapter presents and discusses an extensive, but
by no means exhaustive, list of issues of judicial ethics. The issues have not been
selected on the basis of any presuppositions about the nature and scope of judicial
ethics, but solely on the ground of being apparently regarded by at least some sector
of the judiciary, legal profession or general public as worthy of consideration.
Obviously, some issues are of growing importance, whereas others are of declining
relevance. Although some consensus may be reached on what are the most pressing
issues, it is unrealistic to expect agreement on a more extensive list, such as is
provided here.

It should also be noted that, as is only to be expected from the subject matter,
there is considerable overlap and intersection of issues. No watertight classification
can be expected. It is hoped that any apparent arbitrariness in their categorisation has
been kept to a minimum.

Official Conduct
Attendance in a Fit State

Starting with the bare minimum, the most basic requirement is that judicial
officers attend court on a regular basis, not be unjustifiably absent,*® and that they
perform their duties in a sober and attentive state. To state the obvious, a judicial
officer who is afflicted by a serious disability, such as alcoholism, a crippling form
of drug-dependency or addiction, or an illness such as Alzheimer’s disease, should
take leave until his or her condition improves, or if necessary resign.

While perhaps not an ethical issue in itself, the requirement of attendance in a fit
state can certainly lead to such issues. One question for individual judicial officers is
how they are to assess any diminution of powers, and the point at which they should
decide to take leave or resign. Broader questions arise where a judicial officer is
unaware of, or cannot be persuaded of, any diminution of powers.

Proper Conduct of Court Proceedings

It is equally clear that judicial officers should conduct their courts in an ordered
and dignified manner. No-one would question that they should be civil, courteous
and reasonably patient towards all persons in their courts, including parties and their
legal representatives, witnesses, spectators, and court staff. A similar standard of
behaviour should be expected of such persons. ‘[F]lippant or offhand’ remarks that
might cause offence are to be avoided, and likewise ‘the use of intemperate language
in times of tension’.*” On the contrary, judicial officers should take all reasonable
steps to put parties at ease, in particular those before a court for the first time, and

hence most likely to be ‘apprehensive and bewildered by the unfamiliar atmosphere

46

Thomas, supra 27-8.

47 Canadian Judicial Council, supra 76-7.
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of the courtroom’.*® They must appreciate the significance of the case to the parties
involved, however trivial or mundane they might find it themselves. As the
Canadian Judicial Council puts the point:

‘The judge must be conscious that there is no such thing as an
unimportant case. Every case before the court merits the same
scrupulous attention. Only then may we say that there is equality
before the law.’*

Disposd of Court Business with Reasonable Efficiency

Another obvious requirement is that judicial officers hear and decide cases with
reasonable efficiency, and not unwittingly extend the length of trials. They should
achieve an acceptable rate of disposal of cases compatible with maintaining high
standards of justice and fairness.®® They should not by their own tardiness
exacerbate court delays. Neither should they unnecessarily postpone the handing
down of reserved judgments.™

Similarly, it goes without saying, judicial officers should adequately perform the
administrative functions associated with their role. They should maintain accurate
court records, and resist any temptation to edit or ‘doctor’ transcripts to their own
advantage.*

Hearing All Sides

It is an essential requirement of procedural fairness that judicial officers hear all
parties. One problem is the extent to which they should assist parties who are
unrepresented, or represented by inadequate or inexperienced counsel. High
litigation costs and severe restrictions on legal aid threaten to make this a growing
problem.>® There is a fine line between giving sufficient assistance and becoming an

8 Gerald Fauteux, Le livre du magistrat 49, as cited in English translation in Canadian Judicial Council,

supra 77.
Supra 78.

Case-management issues, the control of cases from initiation to disposal, could be added to the list in
Chapter One of issues beyond the scope of this paper, although it is mentioned below as one possible
special responsibility for heads of jurisdiction. See, for instance, N.J. Buckley, ‘Case Flow
Management in the Family Court of Australia’, (1992-3) 2 Journal of Judicial Administration 3, E.B.
McConnell, ‘Court Management: The Judges’ Role and Responsibility’, (1991) 15 Justice System
Journal 710, Justice Olsson, ‘Civil Caseflow Management in the Supreme Court of South
AustraliabSome Words of Change’, (1993-4) 3 Journal of Judicial Administration 3, J. Resnik,
‘Managerial Judges’, (1982) 96 Harvard Law Review 374, Peter A. Sallmann, ‘Musing on the
Judicial Role in Court and Caseflow Management’, (1989) 63 Australian Law Journal 98,
‘Observations on Judicial Participation in Caseflow Management’, (1989) 8 Civil Justice Quarterly
129, ‘Life Beyond Caseflow Management’, (1993-4) 3 Journal of Judicial Administration 143,
William A. Taggart, Larry G. Mays, David Hamilton, ‘Caseflow Management Conflict in
Nonappellate State Courts: Some Findings and Implications for Court Administration’, (1985) 10
Justice System Journal 19, J.R.T. Wood, ‘ The Changing Face of Management: The New South Wales
Experience’, (1994-5) 4 Journal of Judicial Administration 121.

See, for instance, Anonymous Article, ‘Land and Environment Court: Parties aggrieved about delay;
attending courts for reserved judgmentséNew procedures to be instituted’, (1993) 31 (No. 6: July)
Law Society of New South Wales Journal 16.

Thomas, supra 30-1.

See ‘The Litigant in Person: Discussion Papers by Ms. Helen Powles and Mr. Vince Bruce QC, and a
Commentary by Mr. Frank Jones’ (Australian Institute of Judicial Administration, South Carlton,
1993), and also Dietrich v. R. (1992) 177 CLR 292.
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advocate. The assistance required to provide the unrepresented or poorly represented
party with a fair hearing may create the appearance of bias in his or her favour, or
against the other side.

A related matter concerns the judicial officer who intervenes excessively, even if
in an even-handed way, not to ensure that both are well presented, but so as equally
to deny each side the opportunity to adequately present its case. As Sir Francis
Bacon aptly put it, ‘the overspeaking judge is no well-tuned cymbal’.>* Some
judicial officers may experience difficulty in adapting from the role of advocate to
that of adjudicator.

Impartiality

It is similarly an essential requirement of procedural fairness that judicial officers
be impartial, free from bias, and appear to be such.* In the words of their oath of
office, judicial officers are required to administer justice ‘without fear or favour,
affection or ill will’. As Lord Denning MR graphically put the point:

‘... Justice must be rooted in confidence; and confidence is
destroyed when right-minded people go away thinking: "the judge

was biased".’s®

There are various circumstances in which it is widely recognised that judicial
officers should either disqualify themselves, or at least, declare their interest.®’

One is where a judicial officer has a financial or other material interest. Another
is where a family member, friend, colleague or associate, former client, or even
possibly mere acquaintance, is either a party, party’s representative, or witness, in

% Canadian Judicial Council, supra 78. On expansive and ill-timed intervention by a trial judge, see

Jones v. National Coal Board [1957] 2 QB 55. For an example of a judge being held not to have
intervened excessively, see E.H. Cochrane Ltd. v. Ministry of Transport [1987] 1 NZLR 146.

Any lengthier study of judicial ethics could well take as its starting point a closer examination of a
number of recent cases on bias, such as those referred to in the footnotes to this heading. Consider,
for instance, the judgment of Kirby P (as he then was) in S and M Motor Repairs Pty. Ltd. v. Caltex
Oil (Australia) Pty. Ltd. (1988) 12 NSWLR 358. As one judicial officer put it to the author, such
cases ‘contain the most reliable source of guidance for judges as to how they should conduct
themselves on and off the bench’. See also J.R.S. Forbes, ‘Bias: Pressures on the Watson Test’
(1989) 9 University of Tasmania Law Review 302, and Gerard Kelly, ‘Reviewing the Observer of
Bias’, (1993) 67 Australian Law Journal 340.

% Metropolitan Properties Co (FCG) Ltd. v. Lannon [1969] 1 QB 577, 599. This statement was cited
with approval by the High Court majority in R. v. Watson: Ex parte Armstrong, supra (1976) 136
CLR 248, 259. Similar statements include: ‘[a]t the heart of the respect which the courts enjoy is the
recognition of judicial neutrality and impartiality’. S and M Motor Repairs Pty. Ltd. v. Caltex Oil
(Australia) Pty. Ltd. (1988) 12 NSWLR 358, 369-70, per Kirby P; ‘[c]ourts are today generally
respected, but that respect cannot be taken for granted, or expected to survive facts or circumstances
that prove, or even lead reasonably to the suspicion, that a court is biased’. Fingleton v. Christian
Ivanoff Pty. Ltd. (1976) 14 SASR 530, 548, per Wells and Sangster JJ.

5" See Allen v. Corporate Affairs Commission (1988) 14 ACLR 632, 634-5, per Mahoney JA. On
relevant principles, see Precision Fabrication Pty. Ltd. v. Roadcon Pty. Ltd. (1991) 104 FLR 260,
263-4, per Mildren J, S and M Motor Repairs Pty. Ltd. v. Caltex Oil (Australia) Pty. Ltd., supra 367-
373, per Kirby P. See also: Ross Cranston, ‘Disqualification of Judges for Interest, [1979] Public
Law 237, J. Leabsdorf, ‘Theories of Judging and Judge Disqualification’, (1987) 62 New York
University Law Review 237.
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the case, or has a material interest in its outcome.*® Whether a judicial officer should
disqualify him or herself in such circumstances depends on, as one judicial officer
put it, “how close and how personal the relationship is’ and whether the judicial
officer ‘feels personally capable of disregarding the relationship and can conclude
that others can reasonably be expected to believe that he or she will disregard the
relationship’.

Further circumstances include: first, where a judicial officer has expressed views
reflecting bias regarding a litigant or the matter to be litigated;>® secondly, where a
judicial officer has acted in such a way as possibly to create an appearance of bias,
for instance, through communicating or associating with one party in the absence of
and without the consent of the other;®® and thirdly, where a judicial officer has given
a decision upon a particular issue previously. A connected circumstances is where
there is a previous association between the judicial officer and a party or witness in
the instant proceedings®™ (or where the judicial officer has personal knowledge of
disputed evidence).®

Note that where a judicial officer declares an interest, it does not necessarily mean
that he or she should stand down, even if objection is taken. It must be recognised
that ‘[j]udges operate in a practical world, dealing with practical questions.’®® They
should not be overly eager to withdraw from cases this itself may amount to a failure
of duty.® In recent cases, the High Court has made clear its objection to judges too
readily disqualifying themselves by interpreting the ‘reasonable apprehension of
bias’ test® too liberally.*® Difficult matters of judgments may be involved. There are
many borderline cases.®’

%8 For an example of a personal interest in the outcome of a case, see R. v. Watson: Ex parte Armstrong,

supra

Thomas, supra 28-30, Canadian Judicial Council, supra 56 (and 63ff, for a helpful collection of
Canadian cases on disqualification and bias). For an interesting example of a trial judge making
outspoken comments about a litigant (a newspaper publisher), both in previous cases and extra-
judicially, see Mann v. Northern Territory News (1988) 88 FLR 194.

80 See, for instance, Re JRL: Ex parte CJL (1986) 161 CLR 342,350, per Mason J.

81 Cases where courts have considered claims of bias based on the trial judge’s past legal links include
S and M Motor Repairs, supra R. v. Judge Russell; Ex Parte Reid (1984) 35 SASR 417, re Polites:
Ex parte Hoyts Corporation Pty. Ltd. (1991) 173 CLR 78.

There are numerous bias cases arising from a judicial officer's handling a proceeding at different
stagesdfor instance, a judicial officer having ruled on issues earlier in the instant case, or having
decided a case involving parties linked to the same events as in the instant case, or having presided
over an earlier trial of the same party whether or not based on the same events as in the instant case.
Applications for disqualifications in those circumstances rarely succeed. Some interesting New
Zealand cases on this issue include Police v. Pereira [1977] 1 NZLR 547, Inform Group Ltd. v. Fleet
Card (NZ) Ltd. [1989] 3 NZLR 293, Thornton Hall v. Shanton Apparel [1989] 3 NZLR 304.

S and M Motors, supra 370, per Kirby P.
% Supra 372.

8+ .. ajudge should not sit to hear a case if in all the circumstances the parties or the public might
entertain a reasonable apprehension that he might not bring an impartial and unprejudiced mind to the
resolution of the question involved in it'. Livesey v. New South Wales Bar Association (1983) 151
CLR 288, 291. See further G. Kelly, ‘Reviewing the Observer of Bias’, supra

‘Although it is important that justice must be seen to be done, it is equally important that judicial
officers discharge their duty to sit and so not, by acceding too readily to suggestions of appearance or
bias, encourage parties to believe that by seeking the disqualification of a judge, they will have their
cases tried by someone thought to be more likely to decide the case in their favour’. Re J R L: Ex
parte C J L (1986) 161 CLR 342, 352, per Mason J. Two cases in which a judge disqualified himself,
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For instance, where a judicial officer was formerly a solicitor, and is hearing a
case in which his or her former firm is acting for one of the parties (or in which a
former client is a party), it may be sufficient to deal with the matter by raising the
issue at the start of the case.®® Much depends on the lapse of time since the judicial
officer left his or her former firm. It is difficult to offer general guidance beyond
saying that what a judicial officer should do depends on all the circumstances of the
case.

One judicial officer observed to the author:

‘In a number of cases in which | have been involved a member
of the bench has disclosed that he knows one of the parties or one
of the witnesses and the parties have said, usually in a case in
which there is a straightforward question of law concerned, that
they do not regard that matter as disqualifying the judge. Likewise
a judge may have a small shareholding in BHP which is a litigant
before the court and while judges today seem to disclose such a
matter my universal experience is that the parties think that a
matter of no moment. Clearly, however, the judge has, in the strict
sense, a financial interest’.*®

Useof Judicial Office for Private Advantage

Clearly judicial officers should not use their courts for personal advantage. One
question concerns the use of official court letterheads for private correspondence.
The strict view is that court letterheads should only be used when a judicial officer
writes in a judicial capacity. Thomas suggests that

‘it is at least unwise to use the court letterhead in any strictly
private dealings (especially, say, in disputing a debt) because it
may suggest the use of office for an ulterior purposes’.”

At the other extreme, some judicial officers expressed the view that there is no
issue worth worrying about.

only to be told that he should not have done so are Fitzgerald v. Director of Public Prosecutions
(1991) 24 NSWLR 45, and Metcalf v. Vickridge (Full Court of the Supreme Court of Western
Australia, unreported, 20 June 1994).

One observation is that as judicial officers increasingly take on the pro-active role of case-flow
management, the greater contact this brings with solicitors may increase the likelihood of perceptions
of bias.

67

8 A much stricter view is that this should be done at the prior stage of listing: ‘ If a judge has had any

connection, even indirect, with litigation that comes before the court, he or she will so indicate when
the list of sitting arrangements is distributed’. S and M Motors, supra at 369, per Kirby P. For
instance, where a judge ‘holds appointment as a university chancellor, and a case comes before the
court involving a college or another university, it has been the practice in the [NSW] Court of Appeal
for the judges concerned to announce in public and at the beginning of proceedings, the judge's
appointment in order to give the parties the opportunity to make submissions, which the judge can
then weigh’. Ibid.

Another judicial officer noted the difference between English and Australian practice, pointing out
that whereas in England ‘ . . . very rarely have judges disqualified themselves at the instance of
parties barristers do not raise such objections’, the recent Australian experience is quite different.

™ Suprg 43-4.
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Gifts and Favours

An important issue is the extent to which judicial officers should accept favours
and gifts. This is especially a problem with judicial officers on circuit, where it may
appear ungracious to decline offers of hospitality. As the Canadian Judicial Council
points out,

‘[m]embers of the local bar, particularly, will know that the
judge may be having a lonely evening in the local hotel and will

feel the normal impulse to offer entertainment’.”

However, as the Council goes on to point out, such invitations should be accepted
with ‘great caution’” (and, as pointed out to the author by various judicial officers,
they generally are). One matter to bear in mind is that

‘there is no pattern to the invitations; the same person must not be the host every

time the judge comes to town’.”

In similar vein, one judicial officer noted to the author:

‘I would make the observation that if a judge does accept an
invitation proffered by one of the lawyers in a country town then
he or she should ensure that other lawyers in the town are present.
Nothing is more likely to create an aura of partiality than the
acceptance by the judge of one lawyer into his company to the
exclusion of others’.

Even if there is no question of offers of favours or gifts amounting to bribes, such
offers may create the appearance of a lack of impartiality. The question arises of
where the line is to be drawn between trivial favours and gifts, and those which raise
genuine concerns. No-one seriously suggests that accepting a single complimentary
copy of a book from a law publisher is the thin end of the wedge. However, it may
be a different matter if a judicial officer were to accept complimentary copies from a
particular publisher on a regular basis.”

It may be suggested that there is no harm in receiving gifts and favours from
persons who, or organisations which, are not normally in a situation to benefit from
judicial favours. In response, it could be pointed out that, whatever plausibility the
distinction between persons and organisations so and not so placed may have once
possessed, it has little now. Bodies such as hospitals and universities, which in the
past were entirely charitable, have increasingly taken on a commercial character. For
instance, it may formerly have been quite innocuous for a judicial officer to accept a
university fellowship, but this may no longer necessarily be the case, especially if

™ Thomas, supra 12, 60, 74-6, 113, Canadian Judicial Council, supra 3, 28-31, William F. Kelly,
‘Gifts and Loans to Judges: What is Allowed?’, (1991) 16 Journal of the Legal Profession 311.

> Supra 93-4.
" Supra 94.

Ibid. Most agree that judicial officers should not accept lifts or other favours from the police. See
Thomas, supra 43.

One judicial officer remarked that he could not see why this mattered unless the firm was a litigant.
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there are special responsibilities attached to it.”® There seems, however, to be no
objection to the acceptance of an honorary degree.

The question might also be raised of the receipt of gifts, benefits, favours and
awards by members of a judicial officer's family. A further question is the
identification of the family circle for the purpose of any such restrictions. It seems
that restrictions could at most apply while persons are members of the judicial
officer’s household, or at least, financially dependent on him or her. It seems absurd
to suppose that any restriction could apply to financially independent adult children
no longer living at home.

Character References

There is a range of views as to whether judicial officers should provide character
references. To suggest a blanket rule against this seems extreme. As one judicial
officer, who saw this as a matter of wisdom or prudence rather than ethics, observed:
‘[i1t must all depend upon the circumstances and opinions will differ’. For instance,
it is not clear what reasonable objection there could be to a judicial officer acting as
a referee for a law graduate well-known to him or her in relation to an application
for articles of clerkship. Similarly, it seems only natural to expect that judicial
offic%;s can act as a referee for associates and other members of their personal
staff.

A less stringent view is that judicial officers may provide references, but only if
they are not to be used for court purposes. Of particular concern is the question of
whether it is proper for judicial officers to act as character referees for accused
persons. The danger is that the court may give undue weight to a judicial officer’'s
evidence in virtue of his or her status. This danger is most apparent where a senior
judicial officer acts as a character referee or witness in magistrates’ court
proceedings.’® Justice Thomas notes the examples of

‘two [Queensland] Supreme Court judges giving evidence in

favour, respectively, of a man accused of indecent exposure and a

man accused of conspiracy to defraud’.”

6 See Chapter Three under ‘Community Organisations’, infra. On the other hand, some judicial officers

question whether such a change has occurred.

For instance, the view expressed by the Judicial Commission of New South Wales, now understood
to be included in the Bench Books of all jurisdictions in New South Wales, is that:

‘judicial officers should not give character evidence nor issue written testimonials directed to the
same issue. This general statement is subject to two qualifications:

(a) there would be no objection to a judicial officer acting when it would be unjust or unfair to
deprive the beneficiary of exceptional knowledge possessed by the judicial officer; and,

(b) there would be no objection to a judicial officer providing a person who had been a member of
the judicial officer’s personal staff with a reference relating to employment’.

Judicial Officers Bulletin No. 9, p. 8 (1988)

One suggestion to ameliorate this danger is for the judicial officer to submit a written reference rather
than appearing in person. It may be asked, however, whether this in effect downgrades the reference
to the status of an unsworn statement.

Supra 61, cf. Canadian Judicial Council, supra 33-5.
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He comments:

‘In each case the accused was convicted. It must have taken
courage to have done this and there is no doubt that the judges
concerned were actuated by the highest motives. The danger is
that some persons may see such activity as an attempt to influence
the tribunal, although it must be said that the results in these two
cases seem to show that that does not happen’.®

Note, however, that a different view seems generally to be taken of judicial
officers acting as referees for practising lawyers subject to disciplinary proceedings.

A further area of possible concern is references in relation to judicial
appointments. As far as could be discerned, this does not at present occur anywhere
in Australia, at least, not formally. However, there is a question of the role of a
judicial officer who is consulted informally by an Attorney-General or someone on
his or her behalf about a proposed appointment.

The Canadian Judicial Council adopts the view that

‘... judges may properly assist the committees which advise
on judicial appointments by expressing opinions about prospective
appointees to the bench. Judges often see potential candidates in
the role of counsel and are able to form opinions which would be
helpful to the advisory committees. There is, however, an obvious
difficulty in the future relationship of judges and counsel if the
judge’s views on a counsel’s application for appointment to the
bench is made known. We think that the expression of opinion on
this subject by a judge must be on terms that the source of the
opinion not be disclosed’.®

Public Judicial Debate about Judicial Decisidhs

It is a widely held view that judicial officers should not enter into public debate
about judicial decisions or judgments, whether their own or their colleagues.® (The
same seems generally to apply to jury verdicts.) As the Canadian Judicial Council
points out:

‘Long-standing tradition in Canada and in Great Britain [and
equally in Australia, it could have added] is that a judge speaks but

8 bid.
8 Supra 34-5.
8 Canadian Judicial Council, supra 85-8, Thomas, supra 18-21. Note that the general issue of judicial

officials engaging in public debate is taken up in Chapter Three, under ‘Public Speaking, Writing and
Media Interviews'.

This statement may need to be revised in the light of the Mabodebate (Mabov. QueenslandNo. 2.)
(1992) 175 CLR 1). As one judicial officer pointed out to the author: ‘One doesn’t have to read too
many newspapers to know that a number of serving and ex-judges have been highly critical of the
High Court’s decision in Mabo and the suggestion has been advanced by some of these people that
the High Court breached principles of natural justice’. One must note that Sir Anthony Mason while
still Chief Justice commented on Maboin general terms, and, in particular, on the reaction of some
commentators to it. One judicial officer observed that ‘the Mabo debate does not alter the proper
view'.
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once on a given case and that is in the Reasons for Judgment.
Thereafter, the judge is not free to explain or even to clarify that
which critics have perceived to be ambiguous’.2

The spectacle of judicial officers engaged in public debate over their decisions
scarcely increases public confidence in and respect for the judiciary. Furthermore, it
is unfair on grounds of natural justice for one judicial officer to criticise another in
public (except on appeal), when the latter feels restrained, for the very reason of not
fuelling damaging public debate, from defending him or herself, or making counter-
allegations.

This response, however, leaves unanswered the question of how public criticisms
of judicial officers, whether by political figures, community organisations, interest
groups, commercial enterprises, or ordinary members of the public, are to be
handled, if not by the individual judicial officers concerned.® Judicial officers are
sometimes subjected to unfair criticism through being quoted out of context. This is
not to say that at other times public criticism may be justified.

One response is that judicial officers who believe they have been misrepresented
should be able to obtain a retraction or clarifying statement from the media
organisation concerned. However, as one judicial officer advised the author, ‘[m]y
experience is that they are almost universally unobtainable’. Another observation is
that retractions should be available in principle to all members of the community,
that judicial officers should not receive favoured treatment, or be seen to receive
favoured treatment, in this regard.

A more drastic alternative is for judicial officers to sue for defamation. One
objection to taking such a course of action is that a judicial officer as a party can put
the presiding judicial officer in an invidious position, especially where the former is
a member of a higher court than the latter. On the other hand, it is argued that
judicial officers should be able to avail themselves of the legal rights they possess
along with all members of the community. As one judicial officer pointed out:

‘For my part | do not know how it could be said that a judge of
whom it is falsely published that he accepted a bribe to decide a

case a particular way could not sue to secure public vindication’.%

One question is whether the public clarification and defence of judgments, and
generally dealing with the media, should be the special responsibility of heads of

8  Canadian Judicial Council, supra 86, cf. Shetreet, supra 319. As one judicial officer put it: ‘What a

judge says in court must be the final word. Uncertainty would follow if explanations outside the court
were in order’. For an example of a judicial officer becoming involved in public controversy to the
extent of writing a pamphlet in reply to a critic of one of his judgments, see Roderick Munday, ‘ The
Judge Who Answered his Critics’, (1987) 46 Cambridge Law Journa03. See also Laurence Maher,
supra

Traditionally, this is the role of the Attorney-General. However, as pointed out below (under ‘Public
Speaking, Writing and Media Interviews’), the Attorney-General may be the source of the criticism.

A related issue is involvement in public hearings which might lead to litigation. For instance, it
seems clear that a judicial officer should not appear before a planning tribunal to oppose a
development which will affect his or her home, when there is appeal to the court of which the judicial
officer is a member (and indeed, some would say, irrespective of whether the judicial officer is a
member).
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jurisdictions. Simply to fail to respond to publicly voiced criticism may suggest
acceptance of the objection raised, or worse still, where there is some substance to
the criticisms, indifference to them. Indeed, there seems to be increasing recognition
of this point.

The main difficulty with this suggestion concerns the possibility of cases going on
appeal. Even if the head of jurisdiction disqualifies him or herself from the case in
question, there could still be the perception of bias or prejudgment in the court, no
matter how balanced or reasonable his or her statement.”’

Personal Conduct®

General@Off-the BencbBehaviour and Demeanour

A judicial officer is obviously expected to observe certain standards of conduct in
his or her ordinary life. (To refer to a judicial officer’s life ‘off-the-bench’ as
‘private’ begs the question of the extent to which it is or should be such.) Like all
self-respecting citizens, a judicial officer should certainly refrain from being drunk
or disorderly in public, using obscene language, or engaging in conduct which is
abusive, insulting, or demeaning of others. Beyond this bare minimum the question
has already been posed of the extent to which judicial officers should be expected to
conform to the standards of some model or exemplary citizen. As the Canadian
Judicial Council observes:

‘It is difficult to define the lifestyle which is or is not suitable
for a judge. No one doubts that a flamboyant lifestyle in not
suitable.®® Short of that, definition is not possible and probably not

even desirable’.*°

Of course, it is only prudent for judicial officers to refrain from conduct which
engenders controversy. But whether this can be elevated to the status of a moral
prohibition is another matter. Conduct that is unconventional, eccentric, or even
contrary to prevailing social mores and values, is not necessarily immoral.

In the past, it generally has been thought that certain recreational activities, such
as frequenting public houses and punting, are inappropriate for judicial officers.®
However, many now simply deny that such matters raise any ethical issue at all.
Concerning the former example, for instance, Justice Michael Kirby has observed:

‘[m]ost judges in Australia will not after appointment visit
public hotels, although rules of this kind are changing with the

8 Canadian Judicial Council, suprg 83-5. This suggestion is considered further under ‘Public

Speaking, Writing and Media Interviews’.

On various aspects of judicial private lives, see Steven Lubet, suprg ‘Judicial Impropriety: Love,
Friendship, Free Speech, and other Intemperate Conduct’, [1986] Arizona State Law Journal 379. On
unofficial conduct generally, see Robert B. McKay, ‘The Judiciary and Non-Judicial Conduct’,
supra ‘Judges, the Code of Judicial Conduct, and Non-Judicial Activities’, supra

Flatly contradicting this statement, one judicial officer remarked to the author: ‘What's wrong with
flamboyance?’

Supra 13.

Thomas, supra 42-3, Canadian Judicial Council, suprg 13.
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growing numbers and diversity of the judiciary, and changes in
social norms’.

The same could well be said of the use of public transport. As one judicial officer
observed bluntly to the author: ‘1 find it extraordinary that anyone should think that
this is a relevant question’. Referring to the gold pass that judicial officers usually
receive as one the emoluments of office, he remarked:

‘Surely it could not be suggested by a rational person that they
should throw this pass in the waste paper bin’.

While there is always the risk of an embarrassing, unpleasant, or even dangerous,
encounter with individuals appearing before them, using public transport is as good
a way as any of mixing with ordinary members of the public. Indeed, this indicates
that the issue (if any) has changed totally in nature, from being one of decorum, of
the dignity of the judicial office, to one of prudence, concerning the safety and
welfare of the individual judicial officer.

Friends and Associates

It seems clear that in general judicial officers should be wary about mixing or
socialising with those involved with cases they are currently hearing, or may hear in
the foreseeable future, lest any perception of bias be created. Some suggest that this
applies equally to lawyers. However, others point out that a judge and a lawyer
involved in a case before him or her may need to communicate for quite independent
reasons. Alternatively, they may meet on social occasions for example, at a law
profession dinner or cocktail party. Of course, it is beyond question that the instant
case would not be discussed. Indeed, some suggest, it is this clear understanding that
renders professional and social contact in such circumstances harmless.

One commentator notes that judicial officers should not associate regularly with
‘those likely to tarnish the image of the court’.”® Association with certain individuals
or groups may reflect adversely on the judiciary. However, this raises the question of
which individuals or groups. Most would agree that judicial officers should not
associate with known criminals.®* Some judicial officers advised the author that they
have attended and addressed meetings of ‘Alcoholics Anonymous’. Perhaps
understandably, other judicial officers expressed some surprise at this.

As a general rule, it may be postulated that the broader a judicial officer’s range
of associates and acquaintances, the more he or she is in touch with the community
as a whole. Also, mixing widely may reduce the danger of the judiciary as a whole
being perceived as biased against particular groups, whether by the group in
question, or the wider community.*® On the other hand, other judicial officers made

92 Michael Kirby, ‘Country Studies: Australia’, in Shimon Shetreet and Jules Dechenes, eds., Judicial

Independence: The Contemporary Debate 8,24 (Martinus Nijhoff, Dordrecht, 1985).

Bell, supra 616. Lubet points out that in the United States ‘judges have been disciplined for
associating with known felons, bookies, bailsbondsmen, and insurance company representatives’ 6an
odd combination! (‘Judicial Ethics and Private Lives’, supra 996.)

Obviously, a distinction must be drawn between social and professional contact. Judicial officers may
have contact with prisoners during prison visits and other related exercises.

Some judicial officers, however, questioned this view.
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it clear that the extent of their duties leaves very little time for casual socialisation,
or non-official activities of any kind.

Sexial Conduct

Thomas notes at the start of the section in his book on ‘Sexual Misconduct’ that
‘[n]othing very interesting can be turned up about Australian judges’® However,
others might disagree. Although a general trend towards liberalisation on matters of
sexual conduct may be noted, the stage has not yet been reached where one can say
that whether a judicial officer is, for instance, involved in an adulterous affair or
frequents prostitutes, is purely a matter of his or her own private life. (This is
especially the case in a jurisdiction where prostitution has yet to be decriminalised.)
As one judicial officer pointed out, it might well be asked why should frequenting
prostitutes not be considered an issue of judicial ethics while membership of certain
types of clubs is here so considered.

As a former judicial officer made it clear, it is only to be expected that stricter
standards apply to judicial officers. In enforcing the law they are in fact enforcing
community moral standards, and so it is only fair that they abide by those standards
themselves. There must be congruence between their public pronouncements and
private life.

As a general observation, it is to be expected that judicial officers will be
reasonably discreet in all their activities, not unnecessarily attract publicity. This
obviously applies in particular to sexual conduct. Some might suggest that if there is
such need for circumspection, because the conduct is apt to cause public alarm or
disquiet, it should not be engaged in at all. In response, it may be argued that this
may be to pander to social prejudices, and to unnecessarily interfere with a judicial
officer’s genuinely private life.

Membership of Clubs

It appears that membership of clubs raises no issue in general. There are, quite
literally, thousands of clubs in Australia. Just as with ordinary members of the
public, club membership for a judicial officer may simply be a matter of
convenience. For instance, in a country town the local club may be the only place to
obtain a good meal and some peace and quiet.

One matter which may raise questions is membership of what are perceived to be
clubs of high social status. Some might express the fear that a judicial officer who
belongs to such a club may be suspected of favouring the type of person who are
accepted as members. The danger of perceptions of bias being created by associating
predominantly with certain groups should be noted. On the other hand, others
dismiss any possible issue, arguing that it is their own business what judicial officers
chose to do in their spare time.

One judicial officer observed:

‘Perhaps this is an issue although | have never heard of it as
being one. |1 would have thought that membership of clubs could
only be relevant to the extent it impacted upon either a judge’s

% Supra 56.
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standing in the community or the performance of his or her
duties’.

A further matter is clubs which discriminate, in practice if not as a matter of
explicit policy, on grounds of race, religion or gender. A judicial officer who takes
up or continues membership of such a club cannot expect to be regarded as impartial
and unbiased by those against whom the club discriminates. Membership of such
clubs may be seen as passive endorsement of these practices. In their questionnaire
to members of the Canadian judiciary, the Canadian Judicial Council noted in
answer to a question ‘on whether a judge should hold or continue membership in a
private club which restricts membership by gender or race or religion’ that ‘[a]
consideggable majority opposed such membership and often did so in vehement
terms’.

Closer to home, one judicial officer observed:

‘Social clubs or other organisations that exclude people on the
basis of their race, religion, sex or national origin are or may be
perceived as prejudiced. Membership by a judge of such a club
could create at least the appearance that the judge is biased against
the excluded groups. Exceptions may be clubs that do not
discriminate invidiously as where the organisation is dedicated to
the preservation of religious ethnic or cultural values or legitimate
concern to its members, or purely informal and private groups like
bridge clubs’.

Many regard single gender clubs in the same light as clubs which discriminate on
the basis of race or religion. However, some suggest that a distinction can be drawn
between all-male and all-female clubs. They claim that there is a relevant difference,
namely that the latter are not the bastions of social power that some of the former
might be, and indeed, have as one possible function to serve as retreats from a male-
dominated business and professional world. On the other hand, such a distinction
may be regarded as patronising, or of declining relevance. One judicial officer
referred to it as ‘quaint’. Another suggestion was that the issue is one of principle,
and the answer should be the same irrespective of the particular gender.

Minor Criminal Convictions

Clearly judicial officers, like all members of the community, should comply with
the law. Does this mean, however, that a judicial officer convicted of a minor
criminal offence, for instance, a minor driving offence, should be subjected to some
sort of disciplinary process or sanction (that is, in addition to the normal penalty)?
This raises the question of whether there should be some sort of ‘internal’
disciplinary process, and how it should operate. For instance, should there be some
automatic sanction for conviction of an offence carrying a maximum penalty beyond
a certain level? If so, where should that level be set, and what should the sanction

" Supra 25.
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be? (Clearly a judicial officer cannot continue to carry out his or her duties while
subject to a custodial sentence.)

Acting as Trustees or Executors

A further question is whether there should be restrictions on judicial officers’
acting in a fiduciary capacity. One view is that judicial officers should so act only
for family members. It seems clear that, beyond being reimbursed for reasonable
expenses, a judicial officer should not accept a fee for undertaking such services.*®

In addition to the general potential for trustees and executors to become involved
in litigation, there is the specific problem of their being subject to court direction.
‘The potential is thus present for a judicial officer in that position to come under the
direction of a judicial officer of the same court to the embarrassment of both of

them’.%°

Community Involvement
Organisational Responsibilities

No serious question is raised (in Australia at least) about the acceptability of a
judicial officer being a chancellor of a university or member of a university council
or senate, chairperson or member of a school council, hospital board, sporting
organisation, or church governing body. Indeed, such activities have been applauded
as ideal forms of community involvement. The provisos apply, of course, that the
position is not too onerous or time-consuming, and the organisation in question is
not embroiled in public controversy.® As Thomas puts it,

‘[t]he borderline may be reached if the [judicial officer’s]
activity becomes too time consuming or if public controversy

starts to surround the institution’.%*

The same question arises as with clubs and other private associations, of whether
there are community organisations with which judicial officers should not be
associated. Perhaps the major issue, noted above,'® concerns the changing nature of
many institutions, such as universities and hospitals, which while once purely
charitable, have increasingly taken on a commercial character. There may come a
time when the well-established prohibition on judicial involvement with commercial
enterprises becomes operative. %

Some responses to a question in the Canadian Judicial Council’s survey on
judicial officers’ serving on bodies such as hospital boards, university councils,
church boards, and the boards of symphony orchestras or theatre groups, are
pertinent. One respondent said:

% See below, under ‘ Income from Non-official Activities’.

Canadian Judicial Council, supra 35.
Canadian Judicial Council, supra 17-24.
Supra 37.

Under ‘Gifts and Favours’.

See below under ‘ Involvement with Investments’. Of course, organisations run the risk of becoming
embroiled in controversy for reasons quite apart from commercialisation. Consider, for instance, the
RSPCA at the height of the animal liberation movement.
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‘I do not think a judge should serve on any of the organisations
. .. mentioned. If the judge’s functions is purely ceremonial and
for the purpose of public relations then he should not be lending
his name and office to that function. If his function is decision
making in a non-judicial context then I think there is a danger than
his judicial function will be contaminated by his work in making
decisions outside the judicial sphere. | think a judge may serve on
the controlling groups of organisations devoted to law and the
administration of justice’.***

Another respondent said:

‘A judge cannot accept one of the positions mentioned in the
question or similar positions because there is no guarantee that (a)
the organisation will not be the subject of a court action . . . (b) the
conduct of the organisation will always be beyond reproach, and
(c) the organisation may not someday have to solicit assistance
from the public . . . ‘'

Of particular concern is participation in financial and fund-raising activities.
Many would suggest that a judicial officer should not act as a treasurer of an
organisation, or take on any position which requires him or her to pursue lapses in
membership dues and bad debts. In similar vein, it is held that a judicial officer
should not be a trustee of a charitable trust, or allow his or her name to appear on the
letterhead of an organisation either quite generally, or specifically in the context of
funds being solicited by mail.*?’

On the other hand, others respond that a blanket restriction on fund-raising is too
harsh. They suggest that, for instance, it is not clear why a judicial officer’s lending
his or her name to an overseas disaster relief appeal should necessarily be excluded.
Some go further and doubt, quite generally, whether there should be concern with
involvement in money raising. It is pointed out that groups like school councils are
constantly engaged in fund raising activities. One compromise suggestion is that the
question is one of degree, that judicial officers should avoid fund-raising activities
only when some threshold level of significance, as gauged by the sums of money
involved, is reached.

104 Canadian Judicial Council, supra 20-1.

Supra 21 (translated from French).

This matter is considered here rather than under ‘Financial Matters’, because the concern is with the
finances of the relevant organisation rather than the judicial officer’s personal finances.

The Canadian Judicial Council reported in answer to a question concerning fund-raising in their
survey: ‘[t]he overwhelming majority of judges responding to the questionnaire agreed that a judge
should take no part in fund raising, even from a small group, and should not permit his or her name to
be used on stationery used in fund raising’. Supra 18.
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Public Speaking, Writing and Media &mviews”

Judicial officers are valuable potential contributors to public education and debate
on legal matters. Although some hold that judicial officers should generally remain
silent, others believe that they should be encouraged to speak and write
informatively about matters concerning the law, the legal system, and the
administration of justice. Groups addressed might include meetings of community
service clubs, press club luncheons, and university students.

This may be seen more as an extension of the judicial role or even an integral part
of it rather than a departure from it. Those who hold such a view believe that judges
should, on appropriate occasions, explain to the community the work that judges do,
and how the courts function as an integral part of the democratic process. For
instance, the former Chief Justice of Australia, Sir Anthony Mason, has urged that
judicial officers depart from their tradition of being silent except in court. He has set
a clear example himself, culminating in granting a television interview on his
retirement from the High Court.*®

This is not to deny, however, that sound reasons underlie the tradition that judicial
officers ‘do not talk to the press, but keep their mouths shut, except when in Court’
(to quote one officer). The reason given by this judicial officer is that ‘distancing
promotes confidence in the impartiality of the judges’.

One suggestion is that it is permissible for judicial officers to clarify technical
legal issues, so long as they do not engage in debate about matters of policy, or at
least, those which are politically contentious. On the other hand, it is claimed that
this distinction is artificial and unmanageable, and that, in any case, it is in relation
to controversial matters that judicial contributions can be most valuable.™® A further
view is that it is permissible for a judicial officer to speak about potentially
controversial issues, so long as they are not likely to be the subject of litigation, or if
so, not within the jurisdiction of his or her court. According to this view it is one
thing for a state judicial officer to speak publicly about, for example, immigration,
but quite another for a federal judicial officer to do the same.

Common sense appears to suggest that judicial officers should not have the same
unlimited rights of freedom of expression as ordinary citizens.*** As one

108 See Canadian Judicial Council, supra 23-47, 49-53, and 103-4 (Appendix I: ‘Report of Research

Committee on Judges as Authors of Text Books’), M. Ching, ‘Extrajudicial Writings of Supreme
Court Justices’, [1990] Journal of Supreme Court Histo§9, J. Clark Kelso, ‘Time, Place and
Manner Restrictions on Extrajudicial Speech by Judges’, (1995) 28 Loyola of Los Angeles Law
Review851, Stephen Reinhardt, ‘Judicial Speech and the Open Judicature’, (1995) 28 Loyola of Los
Angeles Law Revie®05, Jack B. Weinstein, ‘Learning, Speaking and Acting: What are the Limits

for Judges?’, (1994) 77 Judicature322, ‘Limits on Judges Learning, Speaking and Acting. Tentative

First Thoughts: How may Judges Learn?’ (Pt. 1), (1994) 36 Arizona Law Review39.

108 «The Chief Justice’, Four Corners, ABC Television, April 3, 1995.

10 A M. Gleeson, ‘Judging the Judges’, (1979) 53 Australian Law Journal 339. For just one example
(countless could be provided) of a judicial officer making his own views clearly felt on a matter of
public controversy, namely the bill before the New South Wales Parliament to establish a judicial
commission, see A. J. Rogers, ‘Judicial Accountability: A Judge’s Personal Commentary’, (1987) 17
Queensland Law Society Journal 21.

11 See T. D’Alemberte, ‘Searching for the Limits of Judicial Free Speech’, (1987) 61 Tulane Law
Review 611, Robert E. Copple, supra, William A. Esson, ‘ The Judiciary and Freedom of Expression’,
(1985) 23 University of Western Ontario Law Review 159, Jeremy Webber, ‘The Limits of Judges’
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commentator put it, ‘the interests of the judiciary are best served when a judge is
y 112

conspicuous only for his judicial activities’.

Although some may regard it more as a matter of prudence than ethics, one
question is whether judicial officers should make themselves available for media
interviews.™ Various issues arise here.

One is the purpose of the interview. It now seems to be accepted that courts
should reply to an unjustified attack. Traditionally, this was the role of the Attorney-
General. However, attorneys-general seem increasingly unwilling to perform this
role, or even undertake it at all. Indeed, they may be the very source of an attack on
judicial officers, for instance, when a dispute about some matter of court
administration, such as funding or a proposed reorganisation, becomes public, or
when the media expresses concern about what it perceives as unduly lenient
sentences for serious offenders.

There seems to be no objection to giving interviews as part of the more general
object to better inform and educate the public as to the workings of courts, and to
make judicial officers and courts appear less distant and aloof from the public at
least, the vast majority of the media-watching public.

A second issue is the subject matter of media appearances. There seems to be no
support for the position that judicial officers should appear to explain their
decisions."* It may be suggested that sentencing decisions warrant particular
treatment. However, they, too, are subject to appeal. Judicial officers are often
criticised in the media for being too lenient. However, often the facts (not to mention
the law) are stated incorrectly, and even basic principles, such as consistency, are
misunderstood.

Similarly, there are obvious reasons why judicial officers should not speak
publicly about issues likely to come before the courts at least, beyond a certain level
of generality, which permits, for instance, the identification of particular parties.

Another suggestion is that ‘profile interviews’ should be excluded. As one
judicial officer put it:

Free Speech: a Comment on the Report of the Committee of Investigation into the Conduct of the
Honourable Mr. Justice Berger’, (1984) 29 McGill Law Journal 369.

12 Simon H. Rifkind, ‘ The Public Concern in a Judge’s Private Life’, (1964) 19 University of Chicago
Conference Series 25, as cited in Canadian Judicial Council, supra 14.

3 AW. Bradley, ‘Judges and the Media: the Kilmuir Rules’, [1986] Public Law 383, Sir Daryl
Dawson, ‘Judges and the Media’, (1987) 10 University of New South Wales Law Journal 17, Janet
Fife-Yeomans, ‘Fear and Loathing the Courts and the Media’, (1995) 5 Journal of Judicial
Administration 39, Gerard Henderson, ‘With due respect, judges are there to judge, not play to
media’, Melbourne Age (April 9, 1996), Mr. Justice McGarvie, ‘The Ways available to the Judicial
Arm of Government to preserve Judicial Independence’, (1992) 1 Journal of Judicial Administration
236, R.D. Nicholson, ‘Judicial Independence and the Conduct of Media Relations by Courts’, (1992-
3) 3 Journal of Judicial Administration 207, ‘The Courts, the Media and the Community’, (1995) 5
Journal of Judicial Administration 5, John Harber Phillips, ‘ The Judiciary and the Media’, (1994) 20
Monash University Law Review 12, Justice Teague, ‘The Courts, the Media and the Community a
Victorian Perspective’, (1995) 5 Journal of Judicial Administration 34.

For a dramatic case of a judicial officer responding to criticism, see Justice Michael Kirby,
‘Judiciary, Media and Government’, (1993) 3 Journal of Judicial Administration 63,68-71.
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‘I think that, even at the risk of being seen to maintain an
unduly remote and aloof image, judges should maintain a low
profile and should not encourage the publicising of their personal
views . . . It is too important that they be, and be seen to be,
credible and impartial. | think that suppression of the personal
details and opinions of judges, even though exposure of same may
only serve to reveal their essential normality and good sense, is
still to be preferred as part of the price to pay to maintain at the
maximum the perception of impartiality’.

In short, this judicial officer concluded: ‘I think that it is better that we suffer
unfair criticism as being isolated, than that we engage in any personality cult
promotion’.

A third issue is that of who appears before the media.'> One suggestion is that it

should be the head of the jurisdiction in question. Another is that it should be a
judicial officer with particular legal expertise relevant to the issue at hand for
instance, the chairperson of a parole board in relation to a sentencing decision. A
further suggestion, more bluntly, is that it should be a judicial officer who is skilled
in handling the media. (This, as one judicial officer put it, is not to be confused with
‘a desire to hunt for headlines’.) Certainly, a disaffected judicial officer with a score
to settle should not appear.

A fourth issue is that of the publicity medium used. Consider, for instance,
controlled as opposed to ‘open’ interviews. One vital question with the former is
whether the interviewer or interviewee is to have the final say on editing.

One possible solution or at least, partial solution is that liaising with the media
should be the role of a court-appointed media liaison or public information
officer.**® Such appointments could relieve individual judicial officers, and in
particular heads of jurisdiction, of what can be the onerous burden of acting as
spokespersons for their courts.**” A media liaison or public information officer could
include in his or her role the explanation of difficult and controversial decisions to
the public. This could be expected to improve the standard, as well as extent, of
court reporting and media coverage. More specifically, it could reduce the incidence
of aborted trials as a result of the media unwittingly committing contempt of court.
At the bare minimum, this in itself would justify such an officer in cold financial
terms.

5 Daryl Williams, ‘Who Speaks for the Courts?’, in Courts in a Representative Democracy 183
(Awstralian Institute of Judicial Administration, Carlton South, 1995).

This is a step which a number of jurisdictions in Australia have now taken. For instance, Victoria has
appointed a Courts Information Officer. See also Jan Nelson, ‘The Role of the Public Information
Officer in New South Wales’, (1995) 5 Journal of Judicial Administration 34.

As already pointed out (under ‘Public Judicial Debate about Judicial Decisions’), there is also the
problem of possible appeal against the decision in question, which would place the head of
jurisdiction in an invidious position. However, whether this problem is altogether avoided by the use
of a court liaison officer who is nevertheless an employee of the court is another matter.
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A further issue concerns judicial officers’ writing for daily newspapers, even
where they use a ‘nom de plumie™® Whereas some believe that there is absolutely
no problem with this, others hold that it is quite inappropriate.™®

Seminars and Conferences

Whether a judicial officer should participate in a seminar or conference depends
on various factors, such as the nature of the seminar or conference (for instance,
whether open to the public), the identity of the organising body, and the mode of
participation, whether, for instance, as observer, speaker, or chairperson. Difficulties
may arise where the seminar or conference seeks to pass a resolution on a matter of
public controversy. There is the danger of judicial officers being seen to be allied
with organisations or bodies with objectionable or controversial views. Similarly,
attendance at public meetings may be interpreted as indicating support for the
possibly dubious values, policies or practices of the organising body.*?° On the other
hand, participation in seminars and conferences seems an obvious form of
community involvement, providing judicial officers with the opportunity to have
contact with a broader range of people, and to be better informed about matters with
which may have legal ramifications in the future.

Political Activities*

It is beyond dispute that a judicial officer should not be a member of a political
party, or involved with any overtly partisan political cause or movement, or
participate in political demonstrations and rallies. Thomas cites the case of an
American judicial officer who joined an anti-Vietnam war demonstration.’” The
judicial officer was roundly criticised in legal circles for doing so, his conduct being
regarded as imprudent at the very least.

Some jurisdictions, for instance, Canada, go so far as to deny judicial officers the
right to vote.*® However, there seems to be no support for considering such a step in
Australia.

18 On the British example of Lord Hewart C.J., who wrote newspaper articles on such contentious
matters as capital punishment, electoral reform and licensing law reform, see Thomas, supra, 41.

Note that the issue of remuneration from public speaking and lecturing, interviews, and other
activities is considered under ‘ Income from Non-official Activities'.

On meetings which have a political character, such as rallies and demonstrations, see Canadian
Judicial Council, supra, 31-3. It appears a widely-held view among judicial officers that they should
not attend a conference organised by a political think tank or lobby group, such as the Samuel
Griffith League or the Society of Labour Lawyers. One judicial officer added that, not only should
judicial officers not attend such conferences, but ‘neither should any lawyers’. A further possible
danger is that of judicial officers being seen to be allied with bodies with particular roles in legal
proceedings. For instance, should judicial officers attend a conference organised by a prosecution
agency, such as the National Crime Authority, or alternatively, by a defence agency, such as a legal
aid commission? A commonly held view seems to be that it all depends on the conference. No
concern was expressed about judicial officers attending bar association conferences.

On political activities generally, see Peter Alan Bell, supra. For a good example of a judicial officer
becoming embroiled in political controversy, consider Chief Justice Berger’s criticism of the
Canadian Government’s deletion of aboriginal rights from its proposed bill of rights. See Sturgess,
supra, 225ff.

Supra 40.

This is the case at least in relation to federally appointed judges. See Jeremy Webber, ‘The Limits to
Judges’ Free Speech: A Comment on the Report of the Committee of Investigation into the Conduct
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One obvious and difficult question is the definition of political activity. What
constitutes a political cause or movement? There is an extensive grey area which
some regard as political, and others not so. Also, bodies can change their character
over time, becoming increasingly political as they attract more publicity. They may
move into the political area gradually and imperceptibly. Obvious examples include
certain environmental groups and charities.

A further issue is the appointment of former politicians to the judiciary, although
some simply deny that this is a matter of judicial ethics. There can be no more
partisan activity than for a person to have been directly involved with a major
political party, especially as a member of parliament. No-one seriously suggests that
a politician’s political views are left behind when he or she is appointed to the
bench. Some would simply exclude politicians as candidates for judicial office. On
the other hand, others believe that there is no reason in principle why former
politicians with the requisite legal background should not make sound and
competent judicial officers. Given the number of lawyers in political life, it is only
to be expected that some of the best qualified persons for judicial office are
politicians. Both good and bad precedents can be found although opinions as to
which category particular appointments fall into can be expected to differ. If there is
a concern that judicial officers should be drawn from a broader base than the senior
bar, politics is one obvious place to look.

Teaching and Disciplining Lawyers

There appears to be no objection to judicial officers lecturing and examining in
law, and furthermore at various levels of study, whether undergraduate, post-
graduate, professional admission, or continuing legal education. It seems particularly
appropriate for judicial officers to be involved in professional conduct courses, and
to participate in professional ethics and disciplinary committees. There appears to be
no obvious need to restrict such activities, except, of course, as with all non-judicial
activities, where they interfere with the proper performance of official duties.***

Involvement with Public Hearings of Executive or Legislative Bodies

On the one hand, judicial officers are an obvious source of relevant knowledge,
information and experience. Judicial officers are often heard to remark that if only
their advice had been sought about the drafting of a new statute, problems with its
implementation could have been avoided. It seems only sensible that the advice of
those who are required to interpret and apply legislation is sought at the drafting
stage, and even earlier (although this may be more controversial) at the policy
formation stage.

On the other hand, involvement in public hearings raises difficult questions of
maintaining the independence of the judiciary, both from the legislature and the
executive. The question is best discussed in that context, which, as noted in the
Introduction, is beyond the scope of this paper. Nevertheless, various relevant
considerations may be identified.

of the Hon. Mr. Justice Berger’, (1984) 29 McGill Law Journal 369,374. See also: Shimon Shetreet,
‘Judging in Society: The Changing Role of Courts’, in Shetreet, ed., The Role of Courts, supra, 477.

124 As with previous items, any question of remuneration is considered later under ‘Income from Non-
official Activities’.
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Restrictions may be suggested in relation to the types of hearings at issue, the
subject-matter of the hearings, the subject-matter of the information judicial officers
divulge, and the mode of participation (for instance, whether in the form of written
submissions or personal appearances). Most would hold, for instance, that judicial
officers should not allow themselves to be subject to cross-examination by an
executive or legislative body.

One question is whether involvement with such hearings should be a special
responsibility of heads of jurisdictions. However, this raises the question of the
sense in which heads of jurisdiction can be said to represent their colleagues. They
are, after all, appointed by the executive, not elected by them. A further issue
concerns the respective roles of judicial officers and court administrators. The
question may arise as to whether it is more appropriate for the head of jurisdiction or
the chief administrative officer to appear before an executive or parliamentary
inquiry.

Membership of Government Advisory Bodies

As noted in Chapter One, the issue of judicial officers accepting appointments as
heads or members of committees of inquiry, such as Royal Commissions or
international war crimes tribunals, is beyond the scope of this paper. However, the
question arises as to whether a judicial officer should not just appear before an
executive or legislative body, but be a member of a government advisory body.
Examples of such bodies include an attorney-general’s law reform advisory
committee or domestic violence prevention committee, or a minister of consumer
affairs’ advisory committee. Such bodies are established by governments
specifically to advise on policy, and so make no pretence of operating at arms’
length.

A tentative distinction might be suggested in theory between two types of
advisory committees. On the one hand, there are authentic advisory committees,
established where the government of the day has an open mind on the issue in
question, or is quite undecided on the best way to approach a pressing social issue,
and is genuinely concerned to receive the best advice. Irrespective of the extent to
which advisory committees are authentic in this sense, there may certainly be
genuine tasks for them to undertake: collecting relevant facts or evidence, gathering
statistical data, developing an appropriate theoretical or interpretative framework,
setting in place a community consultative process, generating a range of policy
options. It is understandable, then, that advisory committees will normally require
members with a range of skills, capacities and experiences. Judicial knowledge and
experience may be invaluable, it not being sufficient to rely on lawyers from other
branches of the profession.

On the other hand, there is no shortage of advisory bodies which, far from being
‘authentic’, serve, whether overtly or covertly, a ‘political’ function. For instance,
the government in question may want a policy position it has already reached to be
supported by the findings of an apparently independent committee. Alternatively,
the government may wish to create the public impression that it is genuinely
concerned with the issue in question, when this is far from the case. Another
possibility is that the issue is highly contentious, and the government wants to
postpone decision and action until hopefully the heat has gone out of it or, at least,
until after a forthcoming election.
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There are, of course, numerous problems with trying to distinguish between such
‘authentic’ and ‘non-authentic’ committees or bodies in practice. One obvious
problem is that even if a particular committee genuinely falls into the former
category when established or during its early stages (and the matter is not simply
one of its underlying political motivation being cleverly disguised), there is no way
of guaranteeing its continuing status as such. A committee established with the best
intentions, may undergo considerable change during its lifetime, whether obvious or
subtle. A change of government may bring a total role reversal.

Clearly, judicial officers need to exercise extreme caution in deciding whether to
accept an invitation to join a government advisory body. The danger of their
allowing their status to be misused by lending their names to the committee in
question, and so enabling it to gain an undeserved public standing perhaps should
always be the paramount concern. It may be best to play safe and always say ‘no’
even at the risk of denying the community the benefit of their possibly unique
expertise and experience.'*®

Financial Affairs*®
Recovery oOutstanding Fees on Appointment to the Bench

Clearly, on appointment to judicial office, a former practitioner should act to
speedily recover outstanding fees. Thomas points out that a judicial officer

‘is now expected to recover all fees within 12 months after
appointment even if it might be more advantageous for taxation
purposes to spread the payments. The reason is that it is obviously
undesirable to have a solicitor conducting litigation before a

judicial officer who is his creditor’.*?

It seems clear as a general rule that a judicial officer who was formerly a partner
in a solicitor’s firm should sever all ties, financial and otherwise, with his or her
firm. One possible exception, however, concerns superannuation policies. It might
be suggested that, so long as certain conditions are met, such a judicial officer
should not necessarily be required to resign from his or her former firm’s
superannuation scheme. (The same issue, of course, may arise with judicial officers
who previously were employed by government or a university.)

125 In an earlier draft it was suggested that only a purist would object to judicial officers serving on
‘authentic’ committees. This provoked the response from one judicial officer: ‘Then | must be a
purist’. Others obviously shared this sentiment.

126 See Steven Lubet, ‘Regulation of Judges’ Business and Financial Activities’, (1988) 37 Emory Law
Journal 1, Thomas R. White Ill, ‘To Have or Not to Have Conflicts of Interest and Financial
Planning for Judges’, (1970) 35 Law and Contemporary Problems 202.

27 Supra 44.
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Involvement in Litigation

As Thomas points out, ‘[a] judge involved in litigation must pay a proper fee for
services rendered by the solicitor and the barrister’.*?® The reason for this is clear:
‘Many barristers and solicitors would be only too happy to provide the favour of free
services’, thus creating the appearance of an expectation that ‘some day’ the judicial
officer will return the favour.'?® On the other hand, there seems to be no objection to
a judicial officer accepting free legal services from a lawyer in another jurisdiction.
(Consider, for instance, a local solicitor offering to undertake the conveyancing on
an inter-state holiday house).

Income from Noyofficial Activities

The prevailing view appears to be that there are no grounds for limiting income
from purely private sources, such as inheritances and bequests, just as there are no
grounds for restricting the receipt of gifts in a purely private capacity. Neither is
there any justification for restricting income from investments, such as dividends
and rent, at least, while a judicial officer does not take on a significant supervisory
or managerial role in relation to his or her investments. (There is presumably no
objection to a judicial officer renting out a small investment flat, if he or she does
not wish to engage an estate agent.)

It is with income from non-official activities, such as those described earlier for
instance, fees for lectures and speeches, royalties from books, and honoraria of all
forms that differences of opinion arise. The strict view is that judicial officers should
receive no compensation beyond recouping expenses.™® There is the danger of any
greater payment compromising a judicial officer’s commitment to his or her official
duties. Income from a non-official activity may amount to an incentive to pursue it
to the detriment of performance of official duties.*

Investments

Two main issues appear to arise. One concerns possible restrictions on the type of
investments judicial officers can hold, the type of organisations with which they can
be involved. The other concerns restrictions on the mode of involvement judicial
officers can have with their investments.

128

Supra 45.

2 bid.For general discussion see Frank Q. Nebeker

University Law Review 751. A further issue, although not a financial one, is that of judicial officers
who represent themselves in court proceedings. A magistrate may well find it intimidating to have a
superior court judge appearing before him or her, and be embarrassed if a fellow magistrate were to
do so.

See, e.g., Bell, suprg 612.

Consider the unfortunate example of United States Supreme Court Justice Abe Fortas. * . . . Fortas
had accepted a $20,000 fee from a foundation funded by businessman Louis Wolfson. The inference
was that Fortas might be in a position where he could aid the course of the litigation and that the
money had something to do with that. It was never proven that Fortas had any conversations with
Wolfson about the litigation that could have led to a suggestion he would intervene, although
Wolfson apparently bragged that he would get his friend to do something’. Sturgess, suprg 229.
Fortas eventually resigned, although ‘[h]e had not been charged with a crime. His behaviour was
simply regarded as very unfortunate, as a breach of judicial ethics’.(Ibid) The issue of the even
greater incentive to quit the bench in order to accept a lucrative position with a legal firm or
corporation is taken up below under ‘Legal Firms and Corporate Employment’.
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It seems clear that judicial officers have a responsibility to avoid investments in
organisations which are constantly in the courts, and therefore might require them
frequently to disqualify themselves. It seems likewise clear that it is only prudent for
judicial officers to avoid speculative ventures, promoted by businesspeople with
dubious reputations. A further question is whether as a matter of principle judicial
officers should avoid involvement with firms which manufacture morally
questionable products (for instance, armaments or cigarettes), engage in unethical
marketing strategies or practices, have poor records in their treatment of employees,
or operate in countries with unsatisfactory human rights records.

Turning to the second issue, it is generally recognised that judicial officers cannot
be company directors, trustees of commercial trusts, or have any direct say in the
management of a commercial organisation. (As mentioned above, many are opposed
to judicial officers being trustees of charitable trusts as well.*?) The ‘basic principle’
is that on taking up judicial office ‘commercial activity must cease . .. ‘***

At a certain point, then, where a judicial officer’s private financial affairs become
so extensive or complicated that he or she cannot easily handle them him or herself,
it seems only sensible to place his or her investment portfolio and other financial
affairs in the hands of a professional manager. Again, this may regarded as a matter
of prudence and good sense, rather than ethics. Some would say quite bluntly that a
judicial officer’s financial affairs are part of his or her private life, and not a proper
concern of judicial ethics.

At the opposite end of the spectrum is the suggestion that judicial officers and
family members should hold only investments with assured, fixed rates of return,
and maybe, in addition, that they should report their investments to some competent
authority. An alternative is to require a judicial officer’s investment portfolio to be
held by a trustee with complete authority and discretion over its management, and
who insures that the judicial officer in question and members of his or her family are
never informed (until his or her retirement) of the specific contents of the trust.
Trustees could further be required to file statements of judicial officers’ holdings
with a competent authority.***

There seems, however, no support for such measures here. Some dismiss as
absurd any requirement of general financial disclosure of all investments and income
gained from non-official activities, as exists, for instance, with members of various
parliaments.’® (Of course, it is quite another matter if a judicial officer is to hear a
case involving a firm in which he or she has a financial interest."**) Thomas simply
notes that such a practice is ‘unnecessary here’.**” However, the American Bar
Association Code sets down reporting requirements for compensation from non-
official activities,*® and some might suggest it warrants examination.

132 See under ‘Community Organisations’.

Canadian Judicial Council, supra 9.
Bell, supra 612.

See generally J. Rosenbaum and S. Lubet, ‘Financial Disclosure by Judges: Functional Analysis and
Critique’, (1988) 40 University of Florida Law Revie@41.

See above, under ‘ Impartiality’.
37 |bid.
1% See Thomas, supra 46, and also Rosenbaum and Lubet, supra
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Financial Difficulties

It is not unknown for judicial officers to become embroiled in financial
difficulties. Obviously, the most serious type of case is where a judicial officer is
declared bankrupt (if this simply does not void the office). Some might distinguish
between financial difficulties arising from a judicial officer’'s own personal
ineptness, and that of his or her financial advisers, or from factors totally beyond the
control of either such as pure misfortune.

It is worth considering also the position of a judicial officer who is in less serious
trouble, for instance, having his or her cheques dishonoured, or even suffering
default judgments.™*® Some appear to hold that a judicial officer whose own personal
finances are in a questionable state should at least stand aside until the matter is
resolved. On the other hand, it might be argued that there is no reason in principle
why he or she should do so, at least, while his or her financial affairs are not a matter
of public knowledge and concern.**°

Restrictions on Post-Resignation and Retirement Activities'*

The Issue Introduced

The idea that judicial office is a commitment for life, or at least to the compulsory
retirement age (the age of ‘statutory senility’, as one judicial officer quipped), is not
as firmly entrenched as it once was. Cases have occurred recently of judicial officers
resigning from office to pursue alternative careers.**> While this trend is not as
advanced as in the United States, some treat it is as a matter of concern. One fear is
that the practice undermines the status of judicial office as the pinnacle of a
successful legal career, making it appear as a stepping stone to a more prestigious
and better remunerated position. Another fear is that ‘poaching’ the courts of their
best judicial officers, especially in commercial fields, may lower overall levels of
competence. Even if false, the impression may well be created in the public mind
that it is only the less capable judicial officers, who are unable to attract lucrative
offers from law firms or corporations, who remain on the bench for any length of
time. Furthermore, one consequence of such diminished respect for the judiciary
could be to make it more difficult to attract suitable lawyers to judicial office, thus
compounding the problem.

Others, however, suggest that there may be advantages to a more flexible attitude
towards judicial office. They contend that the prevailing view that judicial office is a
life-time commitment may deter highly qualified candidates who are prepared to

1% Thomas notes the case of a nineteenth century Queensland District Court judge, William Hirst, who
‘dishonoured numerous cheques, suffered default judgments and presided at a sitting at Rockhampton
at which three claims against himself as defendant were on the list’, before being removed from
office by the Governor in Council in 1878. Supra 48. See further P.V. Lowenthal, ‘Judicial Inability
or Misbehaviour’, (1974) 8 University of Queensland Law Journ#1, who noted the ‘notorious
valuelessness’ of Judge Hirst’s cheques. (Ibid)

Requiring a judicial officer to stand aside could well ensure that his or her financial difficulties do
become a matter of public knowledge.

Thomas, supra, Chapter Six.

Jacquelyn Hole, ‘Concern at private sector jobs for judges’, Sydney Morning HeraldNovember 6,
1993), John Slee, ‘What tenure of office means to some judges’, Sydney Morning HeraldOctober
14, 1993), Janet Fife-Yeomans, ‘Upwardly Mobile Judges’, Australian(January 5, 1994).
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devote a period of time to judicial office, but not necessarily the remainder of their
careers. Moreover, it might be suggested that, through its ability to attract suitable
applicants, the creation of such a second-tier of limited term judicial positions may
help to reverse whatever damage to the reputation of the judiciary that might be
caused by judicial officers’ resigning early to pursue alternative careers.

However, such a proposal is open to the criticism that the existence of a body of
limited-term judicial officers undermines the independence of the judiciary. One
objection to the recent trend towards tribunals and away from courts, is that tribunal
members lack tenure. However, it appears that tenure takes on a very different
complexion when, far from it being the case that the government of the day wishes
to dismiss a judicial officer, it is unable to provide sufficient incentives to entice him
or her to remain on the bench.

Any possible moves in the direction of non-tenured judicial offices certainly do
not have the support of the former Chief Justice of Australia. Sir Anthony Mason
has commented that the appointment of judges for terms of years ‘would represent a
radical departure from the traditions of the past and another breach in the wall
shoring up judicial independence’.**®* Neither did it find any favour among the
judicial officers with whom the author spoke. The main objection appears to be that
short-term judicial office creates the impression that successful applicants may be
using their ‘stints on the bench’ to build a stronger clientele for their return to private
practice. An obvious, connected problem is bias or appearance of bias. As Thomas
asks rhetorically:

‘[W]ould justice appear to be done when judges might have
appearing before them potential employers?’

One question is whether, in order to discourage this trend, certain restrictions
should be imposed on judicial officers’ post-judicial activities. It might be suggested
that this issue is no different in principle from that of restrictions on the post-
retirement activities of judicial officers who retire when they reach the required age
limit (or, if earlier, on health grounds). The obvious difference, however, is that the
judicial officer who ‘resigns’ mid-office is more likely to engage in remunerated
employment, and indeed, may well have resigned in response to a specific offer.

Possible restrictions are considered below. It should be noted that, with the
obvious exception of those issues which concern obligations on taking up judicial
office (such as settling debts), all the issues so far considered concern former as well
as serving judicial officers. Imprudent conduct by former judicial officers reflects
almost as poorly on the judiciary as that of serving judicial officers. However, rather
than merely recapitulating the above list, this section concentrates on fresh issues
which only concern former judicial officers.

Bar Practice

Perhaps the most obvious question is whether a judicial officer should be able to
return to practice at the bar. On the one hand, the English position is that ‘[jJudges
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‘The Role of Courts at the Turn of the Century’, supra 10.
144 Supra, 65.
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do not go back to the Bar'.** On the other hand, it is argued that it is sufficient to
prevent a former judicial officer from appearing before his or her old court. As
Thomas points out:

‘The reason is obvious enough. The public, and in particular the
adversary’s client, might think that the judge-barrister had an
unfair advantage arising from these former intimacies and dealings
and this might translate into a fear that justice might not be

done’ .16

Legal Firms and Corporate Employment

An obviously related question is whether a former judicial officer should be
permitted to become a partner or consultant with a legal firm, or accept a corporate
executive position. One issue is the danger of perceived misuse of judicial office, of
the firm or corporation capitalising on the prestige of having a former judicial officer
in its ranks and on its letter-head. Another issue is the danger of perceived misuse of
the particular knowledge gained in virtue of the branch of law in which the judicial
officer may have specialised, such as company, family, or environmental law.

Some suggest that there should be a ‘cooling off’ period before a former judicial
officer enters private practice in the area of his or her specialisation as a judicial
officer. Similar suggestions have been made in the case of officers of statutory
bodies, such as a trade practices or securities commissions. Others flatly respond
that such restrictions are unnecessary and unworkable.

Government Employment and Politics

Similar issues arise with former judicial officers who accept consultancies with
government departments. A judicial officer who sees a government as a prospective
future employer might be tempted to give it favoured treatment. There is, at least,
the potential for appearance of bias. This is particularly the case where a judicial
officer works in a public law jurisdiction, such as criminal or administrative law, in
which case a government or government agency is invariably one of the parties. A
highly relevant consideration appears to be the element of public or community
service in the former judicial officer’s decision to take up a governmental position.
This could be at least partly gauged by the level of remuneration.

As stated in the Introduction, it is beyond the scope of this paper to consider the
question of whether serving judicial officers should take on executive positions,
such as ambassadorships, positions in the armed services, law reform positions, or
even other judicial or quasi-judicial positions, such as membership of an
international court or a war crimes tribunal. But this issue needs to be considered, at
least briefly, in the case of former judicial officers.

Obviously much depends on the nature of the position. There seems to be no
objection to a judicial officer accepting a largely ceremonial role, such as a governor

1% Shetreet, Judges on Trialsupra 374, Thomas, supra 64, cf. 167. In February 1995, the New South
Wales Attorney General, J. P. Hannaford MLC, referred to the Legal Profession Advisory Council
the question of the extent of regulation, if any, that the Council considers desirable in relation to
former judicial officers returning to practice. The Council’s report was published in the New South
Wales Government Gazette (January 25, No. 8 for 1996, p. 331).

6 Supra 65.
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or governor-general. Of course, constitutional crises may arise which make such
positions far from ceremonial. What is worse, the occupier may even play a role in
instigating the crisis. This in itself may be an argument for having a former judicial
officer in such a position, especially in the aftermath of such a crisis, when it is
necessary to restore public faith in the office.

Other possible roles former judicial officers could take on include acting as
advisers or consultants to government departments on policy matters, and to
parliamentary counsel on drafting matters. Such roles should be contrasted with the
taking on of a fully-fledged administrative position, for instance, head of a
government department or a statutory authority, which draws upon administrative
rather than adjudicatory skills.

A connected question is whether there should be any restriction on judicial
officers engaging in an active political career. It should be noted that, although there
are numerous cases of politicians becoming judicial officers, the move the other way
is far less frequent.™*’ Some judicial officers oppose the move either way. On the
other hand, there are clear examples of former politicians who have had highly-
successful judicial careers, which may be thought to make any general restriction
appear arbitrary.**

Private Mediation

Although private mediation is an issue which also concerns part-time, acting, and
reserve judicial officers, it arises most frequently with former judicial officers. It is
scarcely surprising that they are in demand as private mediators. They appear to
offer the best of both worlds the cheaper cost of mediation as opposed to
litigation,* together with the benefit of a person of the calibre and status of a
judicial officer to decide cases. From the point of view of community resources, it
seems only sensible that judicial officers should use the skills and capacities they
have developed on the bench by acting as private mediators. Indeed, it appears that
the community gains twice-over in reduced demand on the court system.

Some argue, however, that this trend presents a possible danger of misuse of the
status and prestige of judicial office. The high fees that mediators can command is a
consequence in part of their former judicial status. While it is clear what mediators
gain from their former status as judicial officers, it is not so evident whether this
development contributes to public confidence in the judiciary.

Receipt of Pension

One question is whether it is appropriate for a former judicial officer to receive
his or her judicial pension while pursuing an alternative legal or business career, or
other remunerative activity. A parliamentary furore was provoked in the United

17 The obvious case is that of Dr. H.V. Evatt, who resigned from the High Court to enter federal
politics. In fact, he made the move both ways, being later appointed Chief Justice of New South
Wales.

See above under ‘Political Activities’.

Although mediation may be cheaper, it is certainly not cheap, as is evidenced by the fees of some
judges-turned-mediators. However, there are obvious non-pecuniary advantages with mediation, such
as lower preparation costs, less personnel, and quicker decisions, with no fear of indefinite
postponement of hearings or seemingly endless appeals. The greatest attraction, however, may well
be confidentiality, avoiding having one’s dirty linen washed in public.
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Kingdom in 1962 by Lord Kilmuir's acceptance of a number of company
directorships. ‘One member described the judicial pension as existing "precisely so
that judges need not have around their neck a ‘for hire’ label™.**® As stated above,
there have been recent cases of judicial officers resigning to take up presumably
lucrative positions with law firms or as mediators. A standard formula provides that
a judicial officer with ten years service qualifies for a pension on attaining the age of
sixty years.™™ Sir Anthony Mason commented wryly on this developing trend as
follows:

‘In a world which has given itself over to commercialism, the
old tradition according to which a judge retired into the decent
obscurity of private life, lacks universal appeal, particularly to a
person aged 60’."%

As Thomas points out:

‘Retired judges receive the benefits of a non-contributory
pension which the majority of the public would regard as
substantial. Might the spectacle of a retired judge earning another
income whilst drawing a pension raise an outcry that could place
the scheme in jeopardy?’ >

If the purpose of the pension is to secure for judicial officers a reasonable

standard of living in their retirement, to enable them to retire ‘at the end of their
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service with a dignity befitting their office’,™" then there is little justification for
their receiving it while taking on alternative remunerative employment. However,
even Sir Anthony Mason seems to baulk at the idea:
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‘I can see no reason in principle why a judge who, having
earned the pension, has retired, should not engage in further
remunerated pursuits, provided of course that they are honourable
and not inconsistent with the status of the judge’s former office.
The purpose of the pension is to give every judge a measure of
security on retirement, and in that way to bolster the independence

Thomas, supra, 65. Thomas goes on to point out that ‘Lord Birkenhead had been involved in a
similar controversy during the 1920s, and, in an effort to justify his commercial interests and the fact
that he had disqualified himself from the ability to sit judicially (which an ex-Lord Chancellor may
be asked to do) donated his pension to charities’. (Ibid.) Thomas commented: ‘It was a doubtful
justification’. (Ibid.) Some in these perhaps more cynical times may be more struck by Lord
Birkenhead’s apparent generosity!

For instance, Section 4 of the New South Wales Judicial Pension Act (No. 41/1953) provides for the
payment of a pension to a judge ‘who has attained the age of sixty years and has served as a judge for
not less than ten years’, and has decided voluntarily to retire.

‘The Role of Courts at the Turn of the Century’, supra 9.

Supra 66. As Thomas points out, the pension is also designed ‘to deter Judges from taking positions
which would be incompatible with the independence and dignity of the judiciary as a whole’. Ibid.

Mr. Reid, Attorney-General, in moving the Judicial Pensions (Amendment) Bill 1970 (Vic.). Hansard
(Legislative Assembly, Victoria) February 17, 1970. The specific amendment Mr. Reid was referring
to (To Supreme Court Act 1958, s. 12(3), now Constitution Act 1975, 5.83(4)) suspends the pension
if (and while) a former judge holds a government position, or returns to legal practice. It does not
cover the case of a judicial officer who turns to private mediation, a career move not envisaged at the
time of the amendment. As one judicial officer highly critical of such developments pointed out, such
an amendment is very likely to come.
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of the office. It is not the price of a restrictive covenant, binding
the retired judge to a life of inactivity. If it were wished to
discourage early retirement, the remedy (which | am not
advocating) would be to fix a later age before which a judge who

is not in ill health would not be eligible for the pension’.**®

The alternative view is that it is only appropriate for a judicial officer to receive a
judicial pension while engaged in remunerative alternative employment if the
pension is to be treated as a fully transportable superannuation scheme. The problem
may well be that the unwritten expectation the entitlements of standard judicial
pension schemes appears to be based upon, namely that judicial officers will remain
in office until the set retirement age (unless forced to retire earlier for ill-health) is
not clearly set out as a legal qualifying condition, the actual conditions being
consistent with judicial officer taking such early retirement. (Naturally the problem
is exacerbated where the pension scheme is non-contributory.) Furthermore, it may
be thought that there is an element of unfairness in judicial officers who remain on
the bench until retirement age gaining no greater entitlement in virtue of their
service beyond the minimum qualifying requirement. Some might go so far as to
suggest that the standard formula provides the sixty-year old judicial officer with ten
years’ service a positive incentive to resign.

However, if some realignment between qualifying conditions and pension
entitlements is to take place, it seems that this must be done in the overall context of
conditions and remuneration, and the need to attract legal practitioners of the highest
quality. To quote Sir Anthony Mason again:

‘the pension has been a major factor in attracting the best
lawyers to accept judicial appointment. It is of vital importance
that changes in the judicial pension do not make it even more

difficult to recruit quality judges’.™®

% ‘Role of the Courts’, supra

1% «The Australian Judiciary in the 1990s’ (An Address to the Sydney Institute, 15 March 1994),
transcript p. 12.
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Chapter 4

Concluding Remarks

The limited nature of this paper scarcely needs emphasising. It is restricted to
identifying various issues of judicial ethics, and, where appropriate, indicating
possible viewpoints in relation to them. Opinions might differ as to whether further
debate can benefit from the wealth of overseas (in particular, North American)
writings on the question.™®” Much of this literature centres on issues that have arisen
out of codes of judicial conduct.

The question is therefore raised as to whether in Australia consideration should be
given to the introduction of some such code.'*® One general concern with codes of
conduct is that ethical codification seems to share all the problems of legal
codification. There is the danger that at the best a code states the obvious, and at the
worst, contains provisions which may be at least debatable, and even clearly wrong
in the minds of some. A code may arbitrarily settle issues which are the subject of
genuine disagreement, containing provisions which are rigid, where flexibility is
required to enable adaptation to the particular circumstances. A further danger is that
codes may rapidly become obsolete, covering issues which no longer warrant
inclusion, and ignoring or according insufficient weight to issues of growing
significance. Unless constantly revised, ethical codes, like written constitutions, can
accord a false priority and status to the concerns of the cohort or generation
responsible for its formulation. The existence of a code may stultify the natural
evolution of ethical standards. Furthermore, such constant revision may defeat the
very point in having a code, by undermining the certainty and predictability a code
sets out to provide.

The status as well as the content needs to be considered. Codes can be of various
types, or more generally, may incorporate provisions of various types. Provisions
may be idealistic or aspirational in nature, setting out optimal standards.
Alternatively, they may be restricted to bare minimum standards. The level of
necessity for compliance can similarly vary greatly. A code could be considered as a
form of guidance in matters of individual conscience, no more compelling than
advice sought from colleagues, or even pressure applied by them. Alternatively, a
code could be viewed as the effective repository of self-regulatory provisions.
Compliance could also be viewed as something to be encouraged, or as something to
be enforced. But the obvious question arises with the latter: ‘Enforced by whom?’ >

Turning from ethical codes in general to a code of judicial ethics in particular, one
crucial concern is the balance between independence and accountability. A code of
judicial ethics, and perhaps more so, any associated machinery of implementation or
enforcement, appears to present a threat of sorts to judicial independence. As one
commentator puts the point:

57 This is not to suggest, of course, that overseas proposals or suggestions should not be introduced or

implemented without allowing for local conditions and circumstances.

See, for instance, Vince Morabito, ‘Time for an Australian Code of Judicial Ethics’, (1993) 67 Law
Institute Journal 614.

See generally M. Coady and S. Bloch, eds., Codes of Ethics for the Professions (Melbourne
University Press, Melbourne, 1996).
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‘The most basic principles of judicial independence require that

it be left to the individual to decide what is acceptable’ .**°

In response, one claim is that a code is justified if it is necessary to maintain and
strengthen public confidence in the judiciary. The greatest protection for judicial
independence lies in a soundly-based public respect for the judiciary. On the other
hand, talk of the introduction of a code may have the reverse effect, leading the
public to think that judicial officers cannot be relied upon to act ethically without
such assistance. The average member of the public may well be led to ask why a
person should be appointed as a judicial officer if he or she cannot be so trusted. The
overall result could well be a decline in public confidence in the judiciary.

One view, then, is that a code is unnecessary, because judicial officers are chosen
from the ranks of those individuals who are naturally disposed to conduct
themselves according to high standards. More bluntly, some express the view that
there simply are too few examples of unacceptable conduct to warrant a code. On
the other hand, there is the suggestion that a code of judicial conduct, together with
other writings on the subject, may in time lead to a better understanding of the
principles of judicial conduct, both by ordinary members of the public and judicial
officers themselves.

One issue is whether, if a code were to be introduced, it should be a uniform code
for all judicial officers. It may appear that no useful purpose is served by developing
separate codes for different states and jurisdictions. However, it might be suggested
on the contrary that magistrates and higher ranking judicial officers, especially
appeal court members, face vastly different problems. Some issues are obviously
more pressing for some sections of the judiciary than others, as their respective tasks
and responsibilities differ greatly. For instance, in keeping with the standing of
magistrates’ courts as the ‘people’s court’, there is obviously greater pressure on
magistrates than judges to become involved in community affairs, and detachment is
more likely to be misunderstood and misinterpreted.*®*

The above, however, represents no more than a few opening remarks about some
of the advantages and disadvantages of a possible code of judicial conduct. There is
obviously much more to be said on both sides. As has been stressed throughout, the
purpose of this paper is to raise issues for discussion, not to attempt to settle them.
Indeed, often issues have been considered only in a brief and therefore inadequate
way. To attempt anything more would greatly have added to the paper’s length. A
possible next stage may well be to target the more pressing issues identified here for
detailed discussion. As already pointed out, various issues warrant discussion papers
of their own. Another suggestion, mentioned above,'® is for some sort of
comprehensive survey of judicial attitudes. There are obvious deficiencies in the
technique adopted here of informal discussions with selected judicial officers.
Whatever steps are taken, it is clear that the study of judicial ethics in Australia is
still very much in its infancy.

160 william A. Esson, ‘The Judiciary and Freedom of Expression’, (1985) 23 University of Western
Ontario Law Review 159,160.
See Chapter Three, under ‘ Gifts and Favours’.

See Chapter One, under ‘Brief Note on Methodology’.
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APPENDIX

QUEENSLAND MAGISTRATESO
CODE OF CONDUCT

Introduction

The following puts into writing the standards of conduct that Magistrates in this
State have sought to achieve and uphold over many years.

The object of this Code is to provide guidelines for the promotion and
preservation of the integrity and independence of the Magistracy. The provisions
should be contrued with that object in mind. The Code is not exhaustive but aims to
set out general ethical principles and provide a minimum standard of conduct that
should apply to Magistrates.

The Ethics Committee will endeavour to advise any Magistrate who may
approach it with a query, but always on the understanding that, as this Code does not
have the force of law, the final decision and responsibility rests with the individual
Magistrate.

Code 1 - Personal Propriety and Behaviour

(A) A Magistrate should participate in maintaining and promoting such standards
of conduct as are likely to uphold the integrity and independence of the
Judiciary.

(B) A Magistrate should respect and comply with the law and conduct
himself/herself in a manner likely to promote public confidence in the
integrity and independence of the Judiciary. He/she should carefully avoid
any behaviour which might bring the Magistracy into disrepute or undermine
the impartiality, fairness or character of the Court.

(C) The Magistrate should always act impartially, not allowing his/her judicial
conduct or decision to be influenced by his/her family, social or other
relationships.

(D) A Magistrate should not convey, or permit others to convey, the impression
that they are in a special position to influence him/her.

Code 2 - Judicial Duties

(A)  The judicial duties of a Magistrate should take precedence over all his/her
other duties.

(B) A Magistrate shall perform judicial duties without bias or prejudice.

(C) A Magistrate shall comply with the requirements of the law placed upon
him/her and be faithful to that law.

(D) A Magistrate should be unswayed by partisan interests, public clamour, fear
of criticism or appeal.
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(E)

(F)

(G)

(H)

0

()

A Magistrate should maintain order and decorum in proceedings before
him/her.

A Magistrate should be patient, dignified and courteous to litigants,
witnesses, lawyers, prosecutors and others with whom he/she deals and
should require similar conduct of lawyers, prosecutors and of the staff, court
officials and others subject to his/her direction and control.

A Magistrate should accord to every person who is legally interested in a
proceeding full right to be heard according to law.

A Magistrate should dispose promptly and properly of the business of the
court.

A Magistrate should abstain from public comment about pending
proceedings in any court, and should require similar abstention on the part of
court personnel subject to his/her direction and control. This subsection does
not prohibit Magistrates from making public statements in the course of their
official duties or from explaining for public information the procedures of the
court.

In defended actions and other appropriate cases a Magistrate should give
reasons for his/her judicial decisions or actions, but a Magistrate should not,
and if asked, is not obliged to justify, defend, excuse or explain any such
judicial decisions or action, unless specifically obliged or required to do so
by law.

Code 3 - Disqualification

A Magistrate should disqualify himself/herself from any proceedings in which

his/her impartiality might reasonably be questioned.

Code 4 - Administrative Duties

(A)

(B)

A Magistrate should diligently discharge his/her administrative
responsibilities and maintain  professional competence in judicial
administration.

A Magistrate should require of the staff and court officials subject to his/her
direction and control the same standard of administrative responsibilities and
competence that apply to him/her.

Code 5 - Financial Dealings and Gifts

(A)

(B)

A Magistrate should refrain from financial and business dealings that tend to
reflect adversely on his/her impartiality, interfere with the proper
performance of his/her judicial duties, exploit his/her judicial position, or
involve him/her in frequent transactions with lawyers or persons likely to
come before the court on which he/she serves.

Subject to the requirements of (A) above, a Magistrate may hold and manage
investments, including real estate, and engage in other remunerative activity,
but should not serve as an officer, director, manager, adviser or employee of
any business.
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(C) A Magistrate should manage his/her investments and other financial interests
to minimise the number of cases in which he/she is disqualified. As soon as
he/she can do so without serious financial detriment, he/she should divest
himself/herself of investments and other financial interests that might require
frequent disqualification.

(D) Information acquired by a Magistrate in his/her judicial capacity should not
be used or disclosed by him/her in financial dealings or for any other purpose
not related to his/her judicial duties.

(E)  Gifts should only be accepted by a Magistrate where it cannot reasonably be
perceived that such a gift is likely to be seen as interfering with judicial
independence. Under no circumstances should gifts be accepted from
litigants who have or are likely to appear before him/her.

Code 6 - Practice at Law

A Magistrate shall not practice at law but may act for himself/herself in all
legal matters and may, without compensation, give legal advice to and draft
or review documents for a member of his/her family.

Code 7 - Quasi-Judicial Duties Etc.

A Magistrate should not accept appointment to a governmental committee,
commission, or other position that is concerned with issues of fact or policy
on matters other than the improvement of the law, the legal system, or the
administration of justice. A Magistrate, however, may represent his/her
country, state, or locality on ceremonial occasions or in connection with
historical, educational, and cultural activities.

Code 8 - Political Activity

(A)  Apart from exercising the right and obligation to vote a Magistrate should
diligently and strenuously reject any attempt at political or bureaucratic
influence in his/her judicial functions.

Code 9 - Relationship with Prosecution, Defence Etc.

(A) A Magistrate shall act impartially as between the Prosecutor and Defence
lawyer and should avoid as far as possible any personal relationship with
either of them as would be likely, or appear likely, to give the appearance of
bias either one way or the other.

(B) A Magistrate should as far as possible refrain from personal relationship with
Police Officers as would be likely or appear likely, to give the appearance of
bias for or against those Police Officers. Similar restrictions should be placed
on his/her relationship with any person who has or is likely to be a litigant
before him/her.

Code 10 - Misconduct by other Magistrates

A Magistrate, having knowledge, based upon reasonable and substained
grounds, that another Magistrate has acted, or is likely to act, in a manner
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detrimental to the integrity and/or independence of the Magistracy, should
take appropriate action. Appropriate action may include direct
communication with the Magistrate involved or in serious and/or persistent
misconduct report the matter to the Chief Stipendiary Magistrate.

Code 10 does not apply to the judicial functions of a Magistrate.
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