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Review of the adversarial system of litigation





I, MICHAEL LAVARCH, Attorney-General of Australia, HAVING REGARD TO:





•the need for a simpler, cheaper and more accessible legal system;


•the Justice Statement; and


•recent and proposed reforms to courts and tribunals,





REFER to the Law Reform Commission for inquiry and report under the Law Reform Commission Act 1973 the following matters:





(a)the advantages and disadvantages of the present adversarial system of conducting civil, administrative review and family law proceedings before courts and tribunals exercising federal jurisdiction;


(b)whether any changes should be made to the practices and procedures used in those proceedings; and


(c)	any related matter.





The Commission shall consider, among other matters:





•civil litigation and administrative law procedures in civil code jurisdictions


•the procedures and case management schemes used by courts and tribunals to control the conduct of proceedings that come before them


•the relationship between courts and tribunals


•mechanisms for identifying the issues in dispute


•means of gathering, testing and examining evidence


•the use of court-based and community alternative dispute resolution schemes


•the significance of legal education and professional training to the legal process


•the training, functions, duties and role of judicial officers as managers of the litigation process


•appellate court processes.





IN PERFORMING its functions in relation to this Reference the Commission shall


(i)consult widely among the Australian community and with relevant bodies, and particularly with 


—the High Court of Australia, the Federal Court of Australia, the Family Court of Australia and other courts and tribunals exercising federal jurisdiction;


—the Law Council of Australia, law societies, bar associations, legal aid commissions, community legal centres and national groups representing business and consumers; and


(ii)in recognition of work already undertaken, have regard to relevant reports, and any steps taken by governments and courts to implement their recommendations.





IN MAKING ITS REPORT the Commission will also have regard to its function in accordance with s 6(1)(d) of the Law Reform Commission Act to consider and present proposals for uniformity between the laws of the Territories and laws of the States.





�
THE COMMISSION IS REQUIRED to make 





•preliminary recommendations on the conduct of civil litigation not later than 30 September 1997


•a final report on the conduct of civil, administrative review and family law not later than 30 September 1998.





Dated 29 November 1995








Michael Lavarch


Attorney-General
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	Review of the Adversarial System of Litigation








I, DARYL WILLIAMS, AM QC, Attorney-General of Australia, HAVING REGARD TO:





•the reference entitled ‘Review of the adversarial system of litigation’ (the reference) given to the former Law Reform Commission on 29 November 1995 by the then Attorney-General, the Hon Michael Lavarch;


•the transfer of the reference to the Australian Law Reform Commission (‘the Commission’) by s 10 of the Australian Law Reform Commission (Repeal, Transitional and Miscellaneous) Act 1996;


•a request by the Commission to extend the time for the carrying out of the reference;





ALTER, under s 20 of the Australian Law Reform Commission Act 1996, the terms of the reference so that the operative terms of the reference are to be





The matters REFERRED to the Commission for inquiry and report are the following:





(a)the advantages and disadvantages of the present adversarial system of conducting civil, administrative review and family law proceedings before courts exercising federal jurisdiction and Commonwealth tribunals, except for issues relating to:





•the structure and management of federal merits review tribunals;


•the breadth, type, coverage and nature of decisions in merits review of federal administrative decisions;


•the possible establishment, structure and jurisdiction of a federal magistracy;


•the organisation and provision of family counselling services;


•the structure of the Family Court and its relationship to the Federal Court of Australia,





(b)whether any changes should be made to the practices and procedures used in those proceedings other than changes of a kind that would or might require amendment of the Constitution; and





(c)any related matter.





The Commission shall consider, among other matters:





•the causes of excessive costs and delay, including economic factors


•civil litigation and administrative law procedures in civil code jurisdictions


•the procedures and case management schemes used by courts and tribunals to control the conduct of proceedings that come before them


•the relationship between courts and tribunals


•mechanisms for identifying the issues in dispute


•means of gathering, testing and examining evidence


•the use of court-based and community alternative dispute resolution schemes


•the significance of legal education and professional training to the legal process


•the training, functions, duties and role of judicial officers as managers of the litigation process


•appellate court processes.





The Commission shall, in relation to federal civil litigation, focus its attention on:





•the causes of excessive costs and delay, including economic factors;


•case managements;


•alternative dispute resolution;


•pleadings and other court processes;


•expert evidence and expert witnesses; and


•unrepresented litigants.





IN PERFORMING its functions in relation to this reference the Commission shall





(i)consult widely among the Australian community and with relevant bodies, and particularly with





—the High Court of Australia, the Federal Court of Australia, the Family Court of Australia, other courts exercising federal jurisdiction and Commonwealth tribunals;


—the Law Council of Australia, law societies, bar associations, legal aid commissions, community legal centres and national groups representing business and consumers; and





(ii)in recognition of work already undertaken, have regard to relevant reports, and any steps taken by governments and courts to implement their recommendations.





IN MAKING ITS REPORT the Commission will also have regard to its function to consider and report on proposals for uniformity between laws of the Territories and laws of the States.





THE COMMISSION IS REQUIRED to





•issue a discussion paper not later than 31 August 1998


•a final report on the conduct of civil, administration review and family law proceedings not later than 30 April 1999.





Dated 2 September 1997





Daryl Williams


Attorney-General
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