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LES ARTHUR. - DOES CASE MANAGEMENT UNDERMINE THE RULE OF LAW IN THE PURSUIT OF ACCESS TO JUSTICE? 20
(4) (APRIL 2011) JOURNAL OF JUDICIAL ADMINISTRATION 240-247 .....c.ooiuiiiiriiiiiiiiiiienitsint ettt
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G.L. Davies. - Civil Justice Reform: Some common problems, some possible solutions.
16 (1) (August 2006) Journal of Judicial Administration 5-17

Litigants are becoming increasingly aware of the benefits of settlement, especially early settlement,
over trial. So also are litigation lawyers. That is why civil trial rates throughout the common law world
are declining. Notwithstanding that, our civil justice systems continue to assume a trial and judgment,
making little or no provision for early, fair resolution of disputes by agreement. Given that attempts
to reduce the cost of resolution of disputes by trial and judgment have largely failed, our systems
should focus more on resolution by agreement and the provision of means by which that can be
achieved more fairly and more cheaply. This article explores some ways of doing that. It also reflects
on some problems arising from low trial rates and the need to resolve them. It suggests some possible
solutions to these.

Mary Anne Noone. - Improving Access to Justice: Communication skills in the tribunal setting. 16 (1)
(August 2006) Journal of Judicial Administration 18-29

The barriers of poverty, language, culture, race, age and gender limit many people's access to justice
and diminish the concept of equality before the law. An aspect of improving access to justice within
the tribunal system is that tribunal members need to ensure communication at a tribunal hearing is
optimal. It is recognised that a requisite criterion for tribunal members is good communication skills
but precisely what this means is not clear. This article examines why communication skills are
important to tribunal members, highlights specific communication issues that warrant tribunal
members' attention and examines the particular communication skills that are desirable for tribunal
members to exercise in order to improve access to justice.

Robyn Holder. - The Emperor’s New Clothes: Court and justice initiatives to address family violence.
16 (1) (August 2006) Journal of Judicial Administration 30-47

This article explores the current debate about and development of court- and justice-based initiatives
to address family violence through the experience of the Australian Capital Territory Family Violence
Intervention Program (FVIP). Some critical issues about problem-solving courts and therapeutic
jurisprudence, as they apply to family violence offences, are considered. The FVIP as a "specialist
jurisdiction" is presented as a third way between the rigid and output-focused processes of traditional
criminal justice, and the opaque or therapeutic language and open-ended processes of problem-
solving courts. The article concludes that comprehensive victim advocacy is essential in a family
violence specialist jurisdiction.

Melissa Conley Tyler and Jackie Bornstein. - Court Referral to ADR: Lessons from an intervention
order mediation pilot. 16 (1) (August 2006) Journal of Judicial Administration 48-66

Over the past two decades, courts and tribunals around Australia have introduced a range of

alternative dispute resolution (ADR) techniques such as mediation as a standard part of their case

management procedures. However, there is still significant variation in how ADR processes are

administered in different courts and tribunals. This article reports on an independent evaluation of a
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Dispute Settlement Centre of Victoria and Magistrates' Court pilot mediation project. This project
focused on diversion to mediation of non-family intervention order cases. The Project was a
successful model mediation diversion program, achieving well on indicators such as awareness, clarity
of eligibility criteria, proportion of eligible cases referred, client satisfaction with mediation and the
number of agreements reached. Given the relatively few studies of such programs to date, the results
of this evaluation offer useful insights on a number of issues of judicial administration, including
promotion of mediation diversion programs, referral and intake processes, supply of mediation
services and liaison between the court and mediation providers

The Hon J.J. Spigelman. - Measuring Court Performance. 16 (2) (November 2006) Journal of Judicial
Administration 69-80

The article considers the applicability to the courts of managerialism and performance measurement.
The most important aspects of the judicial function are capable only of qualitative assessment. Values
that are at the heart of the administration of justice, such as fairness, accessibility, impartiality and
rationality, are simply not capable of measurement, not even by proxy-indicators. Quantatative
performance measurement tends to reduce citizens to consumers. Furthermore, such measurement
frequently has perverse effects. Surveys of so-called "client satisfaction" are not a quality indicator of
any utility for courts.

Christine Eastwood, Sally Kift and Rachel Grace. - Attrition in Child Sexual Assault cases: Why Lord
Chief Justice Hale got it wrong. 16 (2) (November 2006) Journal of Judicial Administration 81- 91

Successful criminal prosecutions for sexual offences against children are more difficult to secure than
for any other offence. Sexual assault defendants are less likely than other defendants to plead guilty,
less likely to proceed to trial, and more likely to be acquitted. Nevertheless, four centuries after Lord
Hale expressed the view that accusations of rape are easily made and hard to refute, the adage is still
repeated as though it were established truth in contemporary court decisions and by 21st century
lawyers. While there is widespread agreement in the research literature about the entrenched
difficulties in child sexual assault cases, the underlying reasons for the low conviction rate are less
well understood. It is argued that socio-legal, systemic and child-related factors may contribute to the
high attrition rate in child sexual assault cases. The need for further research is discussed.

Michael S. King. - The Therapeutic Dimension of Judging: The example of sentencing. 16 (2)
(November 2006) Journal of Judicial Administration 92-105

In deciding the facts of a case, determining the law and applying the law to the facts to reach a
judgment, judicial officers exercise primarily analytical skills. However other aspects of the judicial
role — such as promoting respect for the legal system and compliance with the law — also call for the
exercise of interpersonal skills including the ability to listen and communicate effectively with an ethic
of care and the ability to motivate others to consider positive change. Such skills are particularly
called upon in problem-solving courts such as drug courts and family violence courts. But they should
be skills exercised by every judicial officer. Drawing on the principles of therapeutic jurisprudence,
this article illustrates how a judicial officer's attention to process and the proper exercise of



interpersonal skills in sentencing can promote justice system goals. Interpersonal skills and
therapeutic court processes should be subjects included in judicial training.

Marinella Marmo. - Cross-fertilisation Between Civil Law Countries and Common Law Countries: The
importance of judicial dialogue in criminal proceedings. 16 (2) (November 2006) Journal of Judicial
Administration 106-119

The article addresses the need for judicial dialogue among common law and civil law jurisdictions in
different criminal justice systems as part of the cross-fertilisation process in the field of human rights
and criminal proceedings. The analysis is based on a case study of the introduction of the adversarially
oriented Criminal Code of Proceedings in Italy and on the result of interviews with judges in Europe.
The article argues that, in criminal matters, there is an inadequate horizontal judicial dialogue across
civil law jurisdictions and common law jurisdictions. This lack of dialogue reduces understanding of
other legal systems, so that the judiciary is ineffective and slow in responding to a demanding new
role in a wider, globalised legal regime.

Justice Ronald Sackville. - The Judicial Appointments Process in Australia: Towards independence and
accountability. 16 (3) (February 2007) Journal of Judicial Administration 125-138

The debate about reform of the judicial appointments process in Australia has been enlivened
recently by controversy about appointments to both State and Federal Courts. The debate has been
characterised by a combination of cynicism and naivety. Cynics doubt the practicability or utility of
limiting the unfettered power of the executive branch of government to make appointments to
judicial office. Some proponents of reform rather optimistically see a judicial appointments
commission as a panacea for the perceived ebbing of public confidence in the judiciary. As usual, the
true position is more nuanced. Even so, the time has come for Australian jurisdictions to introduce a
judicial appointments process that is more accountable. The most compelling argument is one of
principle: the process should be transparent; should involve a body independent of the executive; and
should apply standard criteria to a wider pool of candidates for judicial office. Virtually all reform
proposals, drawing from overseas experience, centre on a judicial appointments commission. The real
difficulty lies in determining its functions, membership and procedures.

Peter A. Sallmann. - Courts’ Governance: A thorn in the crown of judicial independence? 16 (3)
(February 2007) Journal of Judicial Administration 139-150

The original version of this article was prepared for a Judicial Conference of Australia (JCA) discussion
of courts' governance issues at its 2006 Colloquium held in Canberra. The purpose was to provide an
overview of developments in Australia, with reference to some international aspects, but more
particularly to support the case for further reforms in those jurisdictions which have not adopted
judicially autonomous models. It is argued that judicially autonomous approaches better enhance
judicial independence as well as providing more effective and efficient court administration.



The Hon James Wood. - Jury Directions. 16 (3) (February 2007) Journal of Judicial Administration 151-
164

In recent years there has been an increasing interest in the work of juries in Australia, New Zealand
and elsewhere. In particular, there has been interest in the extent to which jurors understand their
task. This article examines directions given by judges to juries and, in particular, warnings given to
jurors and questions the assumption upon which such warnings are given. The author asserts that
there is a sufficient basis to warrant a serious review of current practice in relation to jury
instructions.

Duncan Webb. - The Right Not to Have a Lawyer. 16 (3) (February 2007) Journal of Judicial
Administration 165-178

The rules and underlying culture of the civil justice system are tilted drastically against the interests of
self-represented litigants and in favour of legal professionals, judges and bureaucrats. This systemic
bias is wrong. Self-represented litigants do not know the language of the law, the etiquette of
procedure or the rules of court. For a self-represented litigant the system is an intimidating labyrinth
of rules which the registrar, judge and the opposing lawyers are reluctant or unable to assist in
clarifying. The law is complex, impossible to find, and sometimes entirely unclear on important points.
While self-represented litigants do not fit into the system perfectly, this may be due to the poor
design of the system rather than the lack of ability, understanding or good faith of the litigants. This
article argues that the sky will not fall if the rules and culture of the courts are changed to
accommodate self-represented litigants.

Jacqueline Horan and David Tait. - Do Juries Adequately Represent the Community? A case study of
civil juries in Victoria. 16 (3) (February 2007) Journal of Judicial Administration 179- 199

It is sometimes argued that juries do not represent an adequate cross-section of the community. They
are selected from those who can serve rather than those who should serve. Numerous exemptions,
exclusions and challenges available under the jury system are thought to interfere so much with the
random selection process that the chosen jury becomes unrepresentative of the community. A recent
survey of Victorian civil jurors has enabled the authors to test this criticism empirically. The study
showed that juries are a fair cross-section of the community in terms of gender and age. Jurors from
non English-speaking backgrounds are marginally under-represented while university educated
citizens are over-represented on civil juries. Possible explanations and interpretations for these
findings are offered.

Arie Freiberg. - Non-adversarial Approaches to Criminal Justice. 16 (4) (May 2007) Journal of Judicial
Administration 205-222

The purpose of this article is to attempt to identify the contours of various forms of justice collected

under the broad term "non-adversarial". It aims first, to determine the common themes, values and

principles which may bring disparate practices together; and second, to recognise the reality of

change in order to make sense of these social and legal experiments. It argues that not only does the

criminal justice system overall not function adversarially for the vast majority of cases, but that
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changes in a number of areas have affected the adversarial paradigm in ways that require a
fundamental re-examination of the operation of the courts, of the role of judicial officers and lawyers
and, finally, of the way in which lawyers of the future are educated.

Tamara Walsh. - The Queensland Special Circumstances Court. 16 (4) (May 2007) Journal of Judicial
Administration 223-34

Following the model established in Melbourne, a "special circumstances list" commenced operation in
the Brisbane Magistrates' Court in May 2006. The list aims to provide an alternative to mainstream
court processes and sentencing outcomes for defendants charged with minor offences who are
homeless and suffering from mental iliness or intellectual disability. This article reports on the results
of an empirical study aimed at examining the early operations of the list in Brisbane. It demonstrates
that the list has, thus far, enjoyed considerable success in providing a less intimidating court
experience and more appropriate sentencing outcomes for the vulnerable people coming before it.

James R.P. Ogloff, Jonathan Clough and Jane Goodman-Delahunty. - Enhancing Communication with
Australian and New Zealand Juries: A survey of judges. 16 (4) (May 2007) Journal of Judicial
Administration 235-255

Although juries have existed in Australia for more than 150 years, very little empirical evidence is
available concerning their operation. This article reports the first in a series of studies aimed at
investigating and enhancing judges' communications with juries. Judges who preside over criminal
jury trials (49 from New Zealand and 136 from Australia) completed questionnaires to gather
information about their jury communication practices. Results reveal that practices are highly
variable, particularly between Australia and New Zealand, but also across and even within States.
Significant differences occurred concerning the average duration of the charge, whether judges
provide (or allow) jurors to receive written or diagrammatic aids, whether jurors have access to the
transcript, how jurors can ask questions, the scope of preliminary instructions on the law, and
whether judges provide information about resolving disputations among jurors. Policy implications
and the need for ongoing research are discussed.

Andrew Cannon. - Therapeutic Jurisprudence in Courts: Some issues of practice and principle. 16 (4)
(May 2007) Journal of Judicial Administration 256-261

The developing field of therapeutic jurisprudence gives rise to many difficult issues of practice and
principle. In this article practical issues of the balance between rigour and enthusiasm, the role of the
magistrate, education and evaluation and resources are discussed. This leads to some suggestions for
a more holistic approach for specialist courts, the need to pay better regard to family violence and
victims' issues and their relationship to corrections departments and to provide specialist court
programs in indigenous courts.
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Kristy Richardson. - Judicial Independence: Is there a difference between administrative
independence and adjudicative independence? 17 (1) (July 2007) Journal of Judicial Administration 5-
17

Australian courts and administrative tribunals are dependent upon government for funding.
Additionally, in most circumstances, courts and administrative tribunals are dependent upon
government for administrative assistance. The rule of law requires the three branches of government,
the executive, the legislative and the judicial be separate. Given the dependence on funding and
administrative support, can Australia's courts and administrative tribunals be "independent"? This
article examines whether there is difference between administrative independence and adjudicative
independence and then presents the views of participants gained from two separate surveys on the
issue of whether there is a difference between administrative and adjudicative independence.

Andrew Cannon. - Improving Debt Collecting in Courts. 17 (1) (July 2007) Journal of Judicial
Administration 18-29

Most plaintiffs come to court to collect uncontested debt. This is the core work of the courts. This
article discusses methods to verify and collect debt in Australia and some European countries.
Research shows that the present system is not effective with chronic debtors. It is suggested that
collection against these debtors should be co-ordinated by the court and rationalised with collection
of fines. Issues of priority between creditors and civil creditors and fines, and the importance of credit
rating are discussed.

Michael King and Robert Guthrie. - Using Alternative Therapeutic Intervention Strategies to Reduce
the Costs and Anti-therapeutic Effects of Work Stress and Litigation. 17 (1) (July 2007) Journal of
Judicial Administration 30-45

Legal proceedings are often a stressor for litigants and others involved in complex legal processes.
Stress-related illnesses can be a by product of the litigation process as well as the subject of the
litigation itself. Work-related stress claims are high cost and lead to long absences from work. Early
intervention programs to address stress-related conditions have shown some success — but have been
confined to conventional modalities. One alternative approach to the problem is to design less anti-
therapeutic processes such as alternative dispute resolution. Another approach uses stress-reduction
technigues to minimise anti-therapeutic effects of the legal processes while also alleviating the effects
of stressful life events outside of work. Stress-reduction techniques can be included in early
intervention programs. The self-development and stress-reduction technique Transcendental
Meditation® has been used to reduce stress levels in the judiciary, legal profession and justice system
clientele. Research has found it is highly effective in alleviating stress-related disorders. This article
asserts that the justice system should use both approaches.
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Terry Carney, David Tait, Duncan Chappell and Fleur Beaupert. - Mental Health Tribunals: “TJ”
implications of weighing fairness, freedom, protection and treatment. 17 (1) (July 2007) Journal of
Judicial Administration 46-59

People with a serious mental illness warranting possible compulsory care and treatment are
vulnerable and disempowered. Mental health tribunal hearings must balance the rights to freedom,
public protection and need for treatment when making decisions about mental health care and
treatment. Therapeutic jurisprudence principles, and other precepts, suggest that participants should
be treated with dignity and fairness, be fully engaged, and be helped to recover. Overseas research
has found that these aspirations are often not realised. This article reports findings from an ongoing
Australian Research Council funded collaborative study (2005-2008) of the practice of tribunals in
Victoria, New South Wales and the Australian Capital Territory. In particular, it highlights the
challenge of giving concrete meaning to concepts such as "fairness" or "the most therapeutic
outcome" when assessing the variety of practices found in different jurisdictions. The article argues
that information and data about the socio-legal context in which mental health tribunals operate are
vital to answering these questions.

Lynne Roberts and David Indemaur. - Key Challenges in Evaluating Therapeutic Jurisprudence
Initiatives. 17 (1) (July 2007) Journal of Judicial Administration 60-70

The progress of therapeutic jurisprudence initiatives depends on evidence regarding its effectiveness.
This evidence comes from evaluations. Evaluation is thus vital in ensuring the uptake of therapeutic
jurisprudence initiatives. Based on the literature and the authors' own experience, the authors
suggest some basic guidelines for conducting evaluations of therapeutic jurisprudence initiatives. Key
challenges in this field include locating appropriate comparison groups when control groups are not
feasible or have not been used; measuring recidivism; and determining the particular components of
a therapeutic jurisprudence initiative that are active in producing any observed results. While the
focus of each evaluation is on whether a particular therapeutic jurisprudence initiative works, the
accumulation of results from rigorous evaluations of therapeutic jurisprudence initiatives will move
the focus beyond this to addressing the question of which types of therapeutic jurisprudence
initiatives work with which types of offenders in which circumstances.

Robyn Carroll. - Appointing Decision-makers for Incapable Persons — What scope for mediation? 17
(2) (October 2007) Journal of Judicial Administration 75-92

Significant achievements have resulted from the creation of "quasi-judicial" boards and tribunals that
determine whether a person with a mental disability is in need of an administrator or guardian.
Informal hearings and a departure from strict rules of evidence makes processes for judicial decision
or review of administrative decisions more accessible to the public. To the extent that the public is
able to participate in an appropriate manner in these processes, the processes themselves, and the
laws that establish them, have therapeutic qualities. As the many benefits of mediation have become
better known and the process more commonly used in courts, tribunals and the community, there is a
tendency to propose mediation for all nature of matters. At the same time, depending on the nature
of the matter to be decided, mediation may be an inappropriate and even anti-therapeutic process.
This article examines the appropriateness of mediation as a process for the determination of
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applications for the appointment of a decision maker for an incapable person and, using a series of
case studies, examines the factors that indicate when mediation is or is not appropriate in this
context.

Chief Justice Diana Bryant and Deputy Chief Justice John Faulks. - The “Helping Court” Comes Full
Circle: The application and use of therapeutic jurisprudence in the Family Court of Australia. 17 (2)
(October 2007) Journal of Judicial Administration 93-126

Therapeutic jurisprudence promotes the belief that the law and legal processes can be formulated
and administered in ways which can impact positively on the psychological well-being of participants.
This article examines the way in which the Family Court of Australia has recently re-engaged with the
principles of therapeutic jurisprudence, within constitutional, resourcing and other limitations,
coming "full circle" to its origins as a "helping court". This analysis occurs through the lens of Allan's
Five Strategies: the approach taken to dispute resolution, the opportunity to testify, the admission of
evidence and privilege, the role of social scientists, and legal decision-making as a linear process. It
considers the ways in which the court has sought to engage therapeutically with litigants, including
the development of the Children's Cases Program (Less-Adversarial Trial Model), the Magellan and
Self-Representing Litigants Projects, mechanisms to ensure that the court hears children's voices in
parenting disputes, the development of culturally and physically appropriate settings for hearing
matters, and the use of social science expert evidence. The article also analyses the changes to the
family law landscape introduced by the Family Law Amendment (Shared Parental Responsibility) Act
2006 and whether such changes embody an approach consistent with therapeutic jurisprudence.

Hon David K. Malcolm AC QC. - The Application of Therapeutic Jurisprudence to the Work of Western
Australian Courts. 17 (2) (October 2007) Journal of Judicial Administration 127-133

This article contends that the adoption of a therapeutic approach clearly has a place in the sentencing
regime. This involves the adoption of a multi-disciplinary approach which addresses not only the issue
upon which an accused appears before the court, but also tackles the harder underlying issues at the
root of the problem. Therapeutic jurisprudence regards the law as a social force, the goal of which is
to produce therapeutic consequences for the victim and the offender, in particular, as well as society
at large. Attention is drawn to the lack of appropriate facilities for dealing with offenders with drug
and alcohol dependence issues which is contrary to the interests of the community. The
establishment of the Drug Court in 2000 was a major advance, but therapeutic jurisprudence should
involve all facets of the court system, particularly in regional areas of Western Australia, which are
worthy of support not only by the government, but also the community at large.

Hon Justice James Spigelman AC. - Judicial Appointments and Judicial Independence. 17 (3)
(February 2008) Journal of Judicial Administration 139-143

The judicial virtues of independence, integrity and impartiality are requirements of the rule of law.
The pressures capable of being exerted by centres of power and wealth in the community, particularly
the executive branch of government, require careful attention to the institutional design for the
administration of justice. Personal fortitude and resilience are not enough. Institutional protections
are required and have long since been adopted. One important institutional issue involves the process
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of judicial appointment. There is no single universally applicable model. This article discusses some of
the stresses on our own system.

Hon Robert Nicholson AO. - Updating Asian-Pacific Judicial Conduct Provisions. 17 (3) (February
2008) Journal of Judicial Administration 144-154

The 8th, 9th and 10th Conferences of Chief Justices of Asia and the Pacific held in 1999, 2001 and
2003 examined aspects of judicial ethics in some of the countries in the Asia-Pacific region. In 2007,
the Conference of Chief Justices considered the following update on developments concerning
provisions affecting judicial conduct in a number of countries. The information is a precursor to
adequate information being assembled in relation to provisions affecting judicial ethics across the
region to enable an assessment to be made of common themes and distinctive differences in
approaches to questions of judicial conduct.

Michael S. King. - Problem-solving Court Judging, Therapeutic Jurisprudence and Transformational
Leadership. 17 (3) (February 2008) Journal of Judicial Administration 155-177

The use of court processes to promote participant accountability and rehabilitation is an important
component of problem-solving courts such as drug courts, community courts and domestic violence
courts. Therapeutic jurisprudence suggests findings from the behavioural sciences concerning matters
such as health, motivation and behavioural change can be used to design suitable court processes to
promote these goals. Transformational leadership theory also draws on such findings to design an
approach that promotes follower motivation, satisfaction and performance. Empirical research
provides strong support for its widely used approach. There are striking similarities between the
theory and practice of therapeutic judging and transformational leadership. This article examines
therapeutic judging in problem-solving court programs in the light of transformational leadership
theory and suggests techniques judicial officers can use to enhance the rehabilitation process.
Transformational leadership theory can enrich problem-solving court judging and contribute to the
development of therapeutic jurisprudence.

Andrew Cannon. - Alternatives to Activity Based Costing. 17 (3) (February 2008) Journal of Judicial
Administration 178-197

Litigation is too slow and expensive. This article, edited from papers presented at the AlIJA 24th
Annual Conference, discusses the way cost shifting can affect the conduct of litigation. The German
cost scale and the New Zealand cost scale are described as alternatives to the activity-based scales
usually used in Australia, and there is a defence of activity-based costing. The article argues that
predictable cost calculation that restrains party costs will be a necessary part of reform to provide
access to justice in courts.
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Hon Justice R.S. French. - Speaking in Tongues: Courts and cultures. 17 (4) (April 2008) Journal of
Judicial Administration 203-216

Awareness of cultural differences in society and how they can lead to inequality before the law is
essential to the proper functioning of courts. Understanding of diversity of institutional and
occupational cultures within Australian society is also necessary so that those who administer the
courts can better interact with the wider society of which they are part. This paper offers personal
perspectives on these themes and reviews recent debate about the way in which culture and courts
interact.

Andrew Cannon. - Smoke and Mirrors or Meaningful Change: The way forward for therapeutic
jurisprudence. 17 (4) (April 2008) Journal of Judicial Administration 217-222

This paper comprises three parts. The first discusses courts using theatre and manipulation to change
people and whether this debases the judicial role. The second examines some research that shows
that therapeutic jurisprudence works and that if there is a risk to the status and reputation of courts it
lies in the traditional role of courts. The third contains some suggestions on the way forward for
therapeutic jurisprudence.

Pamela D. Schulz. - Rougher Than Usual Media Treatment: A discourse analysis of media reporting
and justice on trial. 17 (4) (April 2008) Journal of Judicial Administration 223-236

This article summarises a research study which applies preliminary discourse analysis to a selection of
Australian and South Australian newspaper headlines from 2002 to 2006 to identify a consistent
pattern of reporting which inexorably demands that the justice system be modified. Such demands
challenge, and may threaten the independence of the judiciary and courts in Australia. Newspaper
headlines are shown to establish discourses of disapproval and disrespect which develop into
discourses of debate and diminution, and then move into forceful discourses of direction as critique is
intensified. Interviews conducted as part of this research, with politicians and judicial officers, reflect
corresponding discourses of disapproval and, in the case of the judiciary, reflect what Habermas® calls
colonised or "marginalised" groups. This study calls on the judiciary to take an alternative view and to
avoid reliance on the media as a major conduit for communication with the public or to facilitate
community understanding. Identification and analysis of discourse patterns can provide significant
advance notice of negative public and community attitudes to instrumentalities which provide
services that are not easily measured, eg justice or health. Recognising early indications of the
discourses of disapproval and disrespect can allay moves into the discourses of direction. Forming
appropriate communication responses, not necessarily within mass media, can contribute to active
reputation management programs within institutions that have difficulty measuring and
communicating their "worth" in a modern world of managerialism.
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Michael Gething. - A Pathway to Excellence for a Court — Part I: Defining the pathway. 17 (4) (April
2008) Journal of Judicial Administration 237-252

There is an ongoing and unresolved debate as to how best to measure the performance of a court.
There is a risk with a debate focusing on performance measures that we lose sight of the reason why
performance measures exist in the first place. Performance measures exist to provide information to
internal executives and external stakeholders as to whether an organisation is achieving excellence.
This article considers how an organisation, in particular a court, goes about achieving excellence. The
model presented is that an excellent organisation is one that is continually looking, learning, changing
and improving towards the concept of excellence which it has defined for itself. The model becomes a
pathway along which the organisation travels. It also provides the framework for developing
performance measures as well as wider assessment tools. In this Part the pathway to excellence is
defined. A key part of the pathway is for the court to define the concept of excellence it sets for itself.
In Part Il a worked example will be presented of what a concept of excellence could look like for a
court.

Matthew Ellis. - The Cost of Compromising: Offers of compromise and Calderbank offers. 17 (4) (April
2008) Journal of Judicial Administration 253-269

This article traces the history of offers of compromise and Calderbank offers in Australia and closely
analyses the circumstances where such an offer may be relied upon when the issue of costs is being
determined. Through a review of the policy considerations underpinning the offer of compromise
rules and the common law's application of those principles in respect of Calderbank offers, the author
seeks to provide strategic guidance to litigants eager to obtain costs protection in an increasingly
expensive litigation environment. By understanding the rationale behind the exercise of the court's
discretion on costs, litigants can give proper consideration to the risks of rejecting a reasonable
settlement offer, and be informed of the true cost of compromising.

Kathy Mack and Sharyn Roach Anleu. - The National Survey of Australian Judges: An overview of
findings. 18 (1) (July 2008) Journal of Judicial Administration 5-21

The Magistrates Research Project and the Judicial Research Project of Flinders University have
conducted extensive empirical research into the background, careers, attitudes and everyday work of
the Australian judiciary. This article describes the development of the National Survey of Australian
Judges 2007 and provides an overview of findings on several topics: personal and social characteristics
of judges, such as age, gender, family and the professional background which judges bring to their
work; factors which affected the decision to become a judge; the skills needed for their work; and
attitudes towards work, including areas of satisfaction and dissatisfaction and stress. The findings
from this survey have significant value to the judiciary, to the community and for government in
developing appropriate policies in areas such as recruitment, selection, appointment, training,
education and court management, including issues of work allocation, hours, out of court work,
working conditions and expectations.
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Michael Gething. - A pathway to excellence for a court — Part II: Defining excellence. 18 (1) (July
2008) Journal of Judicial Administration 22-38

There is an ongoing and unresolved debate as to how best to measure the performance of a court.
There is a risk with a debate focusing on performance measures that we lose sight of the reason why
performance measures exist in the first place. Performance measures exist to provide information to
internal executives and external stakeholders as to whether an organisation is achieving excellence. In
Part | of this article a model was presented as to how an organisation, in particular a court, could go
about attaining excellence. The model suggests that an excellent organisation is one that is
continually looking, learning, changing and improving towards the concept of excellence that it has
defined for itself. The model becomes the pathway on which the organisation travels. Having defined
the pathway in Part |, Part Il now looks at how a court could go about defining a concept of
"excellence" for itself. The analysis used is to develop a concept of excellence for the fictional District
Court of Carpentaria. Having developed a concept of excellence, a suite of performance assessment
measures is suggested.

Mia Louise Livingstone. - Have we fired the "hired gun"? A critique of expert evidence reform in
Australia and the United Kingdom. 18 1 (July 2008) Journal of Judicial Administration 39-59

This article analyses the effectiveness of recent reforms to the reception and usefulness of expert
evidence in civil court proceedings in Australia and the United Kingdom. As a basis for assessment, it
considers the impetus for recent expert evidence reforms and their intended objectives. Three new
expert evidence procedures in key relevant jurisdictions are analysed by exploring the main issues
confronting their effective implementation. The first is joint experts appointed by the parties; the
second is the concurrent evidence or "hot-tubbing" procedure; and the third encompasses joint
conferences and other expert evidence management procedures. The new procedures have certainly
made inroads into reforming the “hired gun” expert in at least some cases, some more significant
than others. The courts have effectively balanced the often conflicting objectives of reform by
adopting the procedures flexibly to address the specific issues associated with expert evidence in each
case.

Elizabeth Najdovski-Terziovski, Jonathan Clough and James R.P. Ogloff. - In Your Own Words: A
survey of judicial attitudes to jury communication. 18 (2) (October 2008) Journal of Judicial
Administration 65-84

Judges participated in a semi-structured interview regarding their jury communication practices.
Judges demonstrated their concern for effective communication with jurors, and a desire for that task
to be performed as well as possible; however, their practices varied widely. It was widely believed
that judicial communication with jurors can be improved, and that some jurors have difficulty
understanding complex principles of law. The results suggest that continuity between juror
orientation and the judges' preliminary comments is desirable, and that judges should be encouraged
to provide preliminary instructions in appropriate cases. Also desirable is a process of formal
induction for new judges and ongoing judicial education regarding communication with juries.
Practical impediments were identified as an important factor inhibiting the use of alternative methods
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of communication. Ongoing research will assist in the development of a model process for juror
communication, with a view to increasing juror comprehension of judicial instructions.

Andrew J. Cannon. - Sorting out Conflict and Repairing Harm: Using victim offender conferences in
court processes to deal with adult crime. 18 (2) (October 2008) Journal of Judicial Administration 85-
100

This paper considers the role that restorative justice conferences can play in making court processes
more accessible to victims and offenders. It uses examples of actual conferences to demonstrate how
the process can work in practice. The conclusion is that victim offender mediation offers therapeutic
opportunities for both victims and offenders and, subject to ensuring proper quality of the process,
should be incorporated into the court system.

Peta Spender. - After Fostif: Lingering uncertainties and controversies about litigation funding. 18 (2)
(October 2008) Journal of Judicial Administration 101-115

This article will examine uncertainties and controversies that remain unresolved after the High Court
recognised litigation funding in Campbells Cash and Carry v Fostif Pty Ltd (2006) 229 CLR 386. The
uncertainties are doctrinal, eg whether the assignment of a right to litigate is valid, and systemic, eg
whether the existing suite of approaches is sufficiently robust to manage the challenges presented by
litigation funding. Controversies persist as to whether litigation funders promote trafficking and
meddling in litigation. Recent case law demonstrates that the policy underpinning the doctrines of
maintenance and champerty still has salience. However, it will be argued that effective regulation of
this area requires a coordinated approach and must move across different instruments and contexts.
The article will sketch out some elements of effective regulation and make suggestions for reform of
the current regime.

Adrian Ryan. - Discovery: The law's need to adapt to changing times. 18 (2) (October 2008) Journal of
Judicial Administration 116-135

This article examines the discovery process and how, due to various changes over time, discovery is
no longer meeting its original purpose. The author examines and critiques recently introduced
reforms and proposals for reform with respect to discovery in jurisdictions within Australia and
internationally, with a view to ensuring that discovery meets its intended purpose and operates more
efficiently to reduce costs and delay in the resolution of civil proceedings. Particular attention is given
to the Victorian Law Reform Commission's (VLRC) Civil Justice Review and the civil justice reform
proposals espoused by the VLRC. The article primarily focuses on large, complex litigation in the
Australian jurisdiction, with particular emphasis on Victorian civil proceedings in superior courts.

Anthony Papamatheos. - Judgments calling for law reform. 18 (3) (February 2009) Journal of Judicial
Administration 141-143

This note highlights some of the key issues which arise when judicial officers call for law reform in
their reasons for decisions.
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Dr Pamela D Schulz. - Views from Chambers: A discourse analysis of judicial speeches in Australia
1995-2006. 18 (3) (February 2009) Journal of Judicial Administration 144-168

A review and critical discourse analysis of selected judicial speeches made by judges over a period of
more than 10 years suggests that judges are captured and colonised by the discourses of disapproval
found in political and media rhetoric espousing law and order. Despite the obvious realisation that the
media are attempting to set agendas and to direct the course of justice administration in order to
further the attraction of readers and viewers to the drama of justice stories, judges are still
attempting to work with the media, the very problem outlined in their speeches, rather than
attempting to address the community directly through other means.

Dr Philip Jamieson. - Sentence indication in the Supreme Court: A Victorian initiative. 18 (3) (February
2009) Journal of Judicial Administration 169-177

Sentence indication is an increasingly common feature of Australian courts. However, until 2008 none
of the existing sentence indication schemes had involved its use in any Australian Supreme Court. The
Criminal Procedure Legislation Amendment Act 2008 (Vic) made provision for sentence indication in
the Supreme Court of Victoria. This was contrary to the recommendations of the Sentencing Advisory
Council, which were substantially implemented by the Act. However, the reasons advanced by the
Victorian government for extending sentence indication to the Supreme Court and the protections
embodied in the legislation (in particular, a two-year sunset clause) assuage in large measure
concerns arising from this initiative.

Michael Hill. - Hobart Magistrates Court’s Mental Health Diversion List. 18 (3) (February 2009) Journal
of Judicial Administration 178-185

The Mental Health Diversion List commenced in the Hobart Magistrates Court in May 2007 as a pilot
program for 12 months. This period has now been extended. This list is the first “problem-solving”
court to operate in Tasmania. This article outlines the development and progress of the List and
discusses the potential benefits of the model in other areas where problem-solving approaches are
often used, namely family violence and drug-related offending. The effects on the parties and some
responses to the court process are outlined and some challenges identified.

B.C. Cairns and S.C. Williams. - Minor debt claims in Queensland. 18 (3) (February 2009) Journal of
Judicial Administration 186-199

In Queensland the Uniform Civil Procedure Rules establish simplified procedures for determining debt
claims of not more than $7,500, referred to as minor debts. There are abbreviated pre-trial and trial
procedures to make self-representation practicable. An empirical study described in this article was
designed to test whether the aims in the Rules were being achieved in practice. A random sample of
minor debt cases decided in the court during the years 2000 to 2006 was selected for study. Court
files were examined to collect data concerning disposal time, type of claim, capacity of the parties,
their representation and method of terminating the proceeding. Court determination of minor debt
claims is expeditious and not over-burdened with formality. In that respect the aims of the Rules are
being achieved. However, out of court determination, such as mediation, plays a less prominent role
than court determination. The majority of minor debt claims proceed to a hearing before the court. In
20



so far as claims proceed to court there is a significant hidden cost because of pre-court preparation by
the parties. Mediation played only a minor role in the sample of cases in the study.

Hon James Jacob Spigelman AC. - Implications of the current economic crisis for the administration of
justice. 18 (4) (April 2009) Journal of Judicial Administration 205-210

This article is based on a paper delivered at the Law Society of New South Wales' Opening of Law
Term Dinner 2009. Chief Justice Spigelman looks at the challenges for the courts and the
administration of justice resulting from the current economic crisis. He looks particularly at the need
to contain legal costs and the responsibility which judges have to control costs especially where this
results from delay and the length of trial.

Hon Ronald Sackville AO. - The future of case management in litigation. 18 (4) (April 2009) Journal of
Judicial Administration 211-218

Enthusiasm for active case management as the principal means of tackling the endemic problems of
cost and delay in the judicial system shows no sign of diminishing. The result has been a reorienting of
priorities within the civil justice system and a fundamental shift in the role of judges. The courts have
introduced a diverse range of practices, reflecting the reality that Australia has a multitude of courts,
each with a different history, culture, jurisdiction and caseload. This diversity should not obscure the
need for systematic evaluation of case management arrangements through well-constructed and
properly funded empirical research. The importance of such research has been emphasised by a new
phenomenon — legislative endorsement of case management principles. The legislation is significant
for two reasons. First, case management principles have received an imprimatur that only elected
representatives can bestow. Second, the legal framework within which the courts, including appellate
courts, must now operate has changed. The concept of forensic fairness has been redefined in
recognition that justice is a scarce resource.

Hon Bernard Teague AO. - Towards better judicial mentoring. 18 (4) (April 2009) Journal of Judicial
Administration 219-229

The following report was written by the Honourable Bernard Teague AO as a 2008 Churchill Fellow
under the Churchill Trust. A Churchill Fellowship is designed to enable Australian citizens from all
walks of life to travel overseas to undertake an analysis, study or investigation of a project or an issue
that cannot be readily undertaken in Australia. Mr. Teague's report is a valuable resource for
Australian Courts.

Dr Andrew Cannon. - Pretrial conferences and sentence indications in magistrates courts. 18 (4) (April
2009) Journal of Judicial Administration 230-236

This article discusses the evolving views of what is acceptable in pretrial conferences and plea
bargaining by considering the practice in the Magistrates Court and drawing some comparisons with
the German civil code system. This leads to the conclusion that pretrial sentence indications will be an
accepted part of our system and some suggestions to militate against dangers in that process.
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Professor M. Rafiqul Islam. - Judicial independence amid a powerful Executive in Bangladesh: A
constitutional paradox? 18 (4) (April 2009) Journal of Judicial Administration 237-252

After 36 years of subservience to the Executive, the judiciary of Bangladesh has recently been
separated to dispense justice independently. This separation happened in 2007 during the term of an
interim caretaker government in power with limited constitutional mandates. The caretaker
government enjoyed full army support and operated within its proclaimed state of emergency, which
resulted in its extraordinary empowerment far beyond the Constitution. Its all-powerful orientation
had an encroaching effect on constitutional guarantees and a marginalising effect on judicial
independence. Apex court decisions in the post-separation period accorded priority to the emergency
power over the Constitution. Insulated by the emergency powers, the law enforcement apparatus
abused human rights with impunity. The emergency powers predefined the legal consequences of
these abuses to ensure that legal challenges to any emergency measures were unsuccessful. Pending
high-profile cases, particularly against former prime ministers, are set to serve as further testing
grounds for judicial independence. A preference for judicial restraint over activism during a state of
emergency, in view of the vulnerability of judicial independence, may not be gainsaid in some cases.
But a general abdication of judicial impartiality in favour of a pliant role in Bangladesh, where the
judiciary is the only forum for enforcing citizens' rights, is paradoxical to the judiciary's guardianship
of the Constitution.

Hon R.S. French. - Executive Toys: Judges and non-judicial functions. 19 (1) (July 2009) Journal of
Judicial Administration 5-21

Judges today are asked to perform a variety of non-judicial, administrative functions, such as issuing
search warrants or preventative detention orders. But are these the kinds of things that judges should
do? Responses to this question are often "knee-jerk"; they are not part of the judicial function and the
judge can become an agent of the Executive. In this article, Chief Justice French refers to the doctrine
of the separation of powers in the Australian context to show that such knee-jerk responses are not
helpful; it is important to develop a sense of the history and traditions of the judicial role and its
proper limits and a sense of those things which are incompatible with it.

Dr Peter Spiller. - Reflections on best judicial practice. 19 (1) (July 2009) Journal of Judicial
Administration 22-25

The New Zealand Disputes Tribunals, the equivalent of small claims courts in other countries, are run
by judicial officers called referees. As a group, they have a remarkably low rate of successful appeals
against them. Recently, 13 of the best-performing referees were asked to reflect on why they thought
they had had such an admirable record. They noted the need for pre-hearing preparation. They
commented on the need to: engage with the humanity of the parties in hearings; run a clear and
transparent process; keep focused on the relevant issues and law; be honest with the parties; observe
the principle audi alteram partem; and foreshadow the essential elements of the decision that was
likely to emerge. They also reflected on the need to express their decision appropriately, with the
loser in mind, and (where applicable) respond appropriately to appeals. While the referees rightly
conduct their hearings in line with the rules of natural justice and legal principles, they also preserve
and nurture the essential humanity of a forum for lay litigants.
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Dr Michael Cooke. - Anglo/Aboriginal communication in the criminal justice process: A collective
responsibility. 19 (1) (July 2009) Journal of Judicial Administration 26-35

The main players involved in the administration of criminal justice in respect of Indigenous people of a
non-English speaking background effectively combine to prop up a dysfunctional system where
unrecognised miscommunication is pervasive and insidious, resulting in many Aboriginal defendants
being unfairly disadvantaged in police interviews, in instructing counsel, in giving evidence and in
understanding trial proceedings. Many do not acknowledge barriers to communication or do not seek
to adequately address them. Some seek to exploit miscommunication for tactical reasons. The use of
interpreters does not solve the problem when they are inadequately trained or skilled for legal
interpreting. Police, lawyers, courts, interpreter providers and interpreter trainers contribute to and
tolerate dysfunctional communication — often with good intentions. While strategies are suggested to
improve communication, resolution ultimately requires courts insisting that miscommunication issues
are redressed before proceeding with trials.

Nik Andersen. - Client legal privilege and in-house counsel: Current law, recent developments and
overseas comparisons. 19 (1) (July 2009) Journal of Judicial Administration 36-57

This article explores the rationale for the client legal privilege doctrine, the Australian case law history
of the application of that doctrine to communications involving in-house counsel and recent
developments and recommendations in Australia regarding the application of client legal privilege to
such communications. The author argues against the imposition of an independence test to the
application of client legal privilege in respect of communications involving in-house counsel, on the
basis that such a test is ill-founded and impractical, and derogates from the fundamental rationales
for the existence of the client legal privilege doctrine. This argument is explored by reference to a
comparison of the position under the common law systems of New Zealand, England and Canada. The
article also analyses the recent abuse of the client legal privilege doctrine in Australia, and provides
recommendations to counteract such abuse.

Li Wenwei. - Theft: A study of the use of fines by Courts in Australia and China 19 (1) (July 2009)
Journal of Judicial Administration 58-70

In Western countries the modern use of a monetary fine as punishment for crime has developed as an
alternative to a short prison term and reflects a general trend towards mitigating punishment.
However, in China, the criminal law mainly uses fines against greedy crimes. Through analysing the
relevant legislation and practices of fines against theft in New South Wales and South Australia, this
article finds that, when fines are used against theft, fines and prison terms are alternate choices and
that judges take into account the wealth and income status of criminals while considering the penalty
of a fine. On the basis of a detailed comparison with Chinese legislation and judicial practices, the
article concludes that, in China, fines are nearly always used along with imprisonment. While there
are good reasons for this, in the Chinese context, more attention should be given to the functions of
fines in mitigating punishment and acting as an alternative to short prison terms.
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Hon Justice R.S. French. - Boundary Conditions: The funding of courts within a constitutional
framework. 19 (2) (October 2009) Journal of Judicial Administration 75-87

In this article Chief Justice French considers the question — How are courts to be funded? — and
examines how the range of solutions to this question is limited by boundary conditions defined by the
constitutional character of the courts, the nature of their functions and their relationship to the
legislative and executive branches of government. The article discusses four key issues relevant to
public policy about the allocation of resources to the courts: the constitutional position of the courts;
the functions of the courts; efficiency, productivity and performance in relation to the judicial
function; and the source and accountability of funding for the judiciary.

Michael Black. - The Role of the Judge in Attacking Endemic Delays: Some lessons from Fast Track. 19
(2) (October 2009) Journal of Judicial Administration 88-99

In this article Chief Justice Black argues that judges can, and should, play a central role in reducing
delay and its associated costs and backlogs. His Honour examines the causes of endemic delay in
litigation and the ways in which the Federal Court has tackled them in its pilot program Fast Track.
Drawing anecdotally on the Federal Court's experience with Fast Track, his Honour shows how judges
are in a unique position to attack the causes of endemic delay. His Honour argues that by adopting
rigorous new procedures with active judicial case management — such as that for which the Fast Track
Directions provide — and with cooperation between the parties (which has been the experience of
Fast Track) delay and cost can be significantly reduced.

Lesley Storey. - Indigenous Justice Taskforce: Delivering justice in the Kimberley region of Western
Australia 19 (2) (October 2009) Journal of Judicial Administration 100-107

Leadership, collaboration, reprioritisation of services and staff commitment were the key factors in
the success of the Indigenous Justice Taskforce. The taskforce was formed by the Chief Justice of
Western Australia, to expedite the unprecedented number of charges of sexual abuse against children
in Western Australia's vast Kimberley region. The unique and complex circumstances of the issue and
its impact on an already disadvantaged group of people, as well as the nature of the Kimberley
environment itself, warranted extraordinary attention from the judiciary and relevant justice
agencies. By bringing people together to challenge how justice processes and services were delivered,
agency and judicial resources were reprioritised to fast-track the cases. Some 152 cases were
expedited and the majority were finalised well under the average time normally taken. Had the
taskforce not intervened, these cases would have created a significant backlog in the courts and taken
double or treble the average time to finalise — further escalating the disturbance to remote
communities and the suffering of those involved.

Rosemary Monaghan and Robin Arthur. - Deciding disputes by investigation rather than adversarial
methods: The experience of the New Zealand Employment Relations Authority 19 (2) (October 2009)
Journal of Judicial Administration 108-118

Created under the Employment Relations Act 2000 (NZ), the New Zealand Employment Relations
Authority takes an investigative rather than an adversarial approach to adjudicating employment
disputes. This article examines the investigative practice of the Authority, including: statutory
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requirements; what is to be investigated; how facts are established and evidence gathered; and the
role of representatives. The article also considers how the Authority has been received and what may
change in the future.

Catherine Aird. - Compulsory conferences, expert conclaves and hot tubs. 19 (2) (October 2009)
Journal of Judicial Administration 119-126

"Toxic costs" and apparently endless litigation are far too common in building and construction
disputes. As we consider ways to minimise those costs it is important to consider alternatives to
traditional adversarial hearing practices. Compulsory conferences, "chaired" conclaves of experts, and
hearing of concurrent expert evidence, have led to a significant reduction in hearing times in the
Domestic Building List of the Victorian Civil and Administrative Tribunal.

Dr Philip Jamieson. - The psychology of procedural fairness. 19 (2) (October 2009) Journal of Judicial
Administration 127-128

The principles of procedural fairness recognise that it is equally important that justice is done, and
that it is seen to be done. This note highlights the importance of public perceptions of procedural
fairness.

Dr Michael S King. - Judging, Judicial Values and Judicial Conduct in Problem-solving Courts,
Indigenous Sentencing Courts and Mainstream Courts. 19 (3) (February 2010) Journal of Judicial
Administration 133-159

Principles guiding judicial conduct generally, such as those in the Guide to Judicial Conduct, are
influenced by the concept of an adversarial trial. Here the judicial officer is a neutral, largely
uninvolved umpire seeking to ensure the fairness of a process mainly conducted by the parties.
However, judging in problem-solving courts and in Indigenous sentencing courts generally requires an
involved judicial officer, some collaborative processes, and increased interaction between the judicial
officer, participants, court team members and community members. Judging in these contexts is
often informed by therapeutic jurisprudence principles. This article argues that, properly done,
judging in these courts and applying therapeutic jurisprudence in judging in mainstream lists does not
violate the judicial function or judicial values of independence, impartiality and integrity. It also
argues that an ethic of care should not only underlie these newer forms of judging but also all other
forms of judging. It suggests that problematic situations concerning proper judicial conduct in and out
of court may be addressed through the application of these judicial values.

James Plunkett. - The Role of the Attorney-General in Defending the Judiciary. 19 (3) (February 2010)
Journal of Judicial Administration 160-175
The judiciary is increasingly finding itself the subject of public criticism. Where this criticism is capable
of undermining the public’s confidence in the administration of justice, the criticism must be publicly
addressed. Although defending the judiciary from criticism is often seen as the responsibility of the
Attorney-General, is this a realistic expectation, particularly where such a defence has the potential to
conflict with government policy or be politically unpopular? This article examines the circumstances in
which a response to criticism is likely to be required and whether, in such circumstances, the
Attorney-General is the most appropriate person for the job.
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Toby Blyth. - Path Dependency and the Institutional Litigator. 19 (3) (February 2010) Journal of
Judicial Administration 176-186

The concept of path dependence is not new in the areas of economics, biology and sociology. Neither
is it new in the academic discussions of law. Path dependency provides an exceptionally useful and
flexible tool for describing the development of the law, at all levels. Not only will it have an effect on
the development of precedent, a classic area of applicability, but it will also have an impact on the
development of legislation and express law. This article considers the impact of path dependency at a
more practical level — how it affects the actors in litigation.

Judith Bellis. - Public Access to Court Records in Australia: An international comparative perspective
and some proposals for reform. 19 (4) (April 2010) Journal of Judicial Administration 197-231

This article provides an overview and comparative analysis of current legal principles, policies and
practices governing public access to court records, including electronic records, in Australia, New
Zealand, England, the United States and Canada. It canvasses a wide range of reform proposals that
have been made in a number of these jurisdictions in the last decade to ensure the appropriate
balance between the public interests in open courts and individual rights to privacy. It offers a
recommended framework for reform that could be considered at all levels of Commonwealth and
State courts in Australia.

Diana Karamicov. - Judicial Complaints and the Complaints Procedure: Is it time for an independent
judicial commission in Victoria? 19 (4) (April 2010) Journal of Judicial Administration 232-245

Judicial misconduct — what it is, how it should be dealt with, and the importance of the independence
of the judiciary — are perennial topics for legal commentators. Recent legal and political developments
have seen greater scrutiny of judges both on and off the bench. How to scrutinise and discipline
errant judges without compromising their independence or bringing the judiciary into disrepute is the
subject of this article. The appropriateness and efficacy of an independent judicial body, tasked with
the responsibility of judging the judges is analysed in the context of the delicate balance between
independence and accountability.

Sharyn Roach and Kathy Mack. - The Work of the Australian Judiciary: Public and judicial attitudes. 20
(1) (July 2010) Journal of Judicial Administration 3-17

Australians place a high value on the importance of courts, though public confidence in the courts and
legal system is generally low. Very few Australians have any first-hand experience of their courts,
suggesting that most of their information about courts and judges derives from print and electronic
news and entertainment or what they are told about the experiences of other people. A disjuncture
between the public's high value of courts and low confidence in the justice system can present a
profound challenge to Australia's social fabric and its legal integrity. Closer analysis of public attitudes
on a range of facets of judicial work generates a more nuanced and complex understanding of public
opinion about the justice system.
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Anthony Gray and Eola Barnett. - Sustainable Juries: Thinking outside peer jury criminal trials. 20 (1)
(July 2010) Journal of Judicial Administration 18-38

This article acknowledges the traditional arguments in favour of a jury system but notes some
practical difficulties with their use, in particular relating to jurors' understanding of what can be
complex evidence, the decision processes used by some jurors to reach conclusions, and the extent to
which jurors understand and apply the concept of reasonable doubt. If they ever were truly
representative of the population, they are not today given the ease with which some are able to
exempt themselves from service, and the system by which potential jurors can be challenged. The
authors argue for greater education of jurors in key concepts associated with the criminal trial, and
the use of special juries in some complex cases where the circumstances of the trial make it unlikely
that a typical jury would understand the case or the evidence, compromising their ability to discharge
their important function.

Michael Legg and Dorne Boniface. - Pre-action Protocols in Australia. 20 (1) (July 2010) Journal of
Judicial Administration 39-59

Pre-action protocols serve as a gateway to the civil justice system. They seek to facilitate the
exchange of information and, where possible, remove the need for litigation by encouraging the use
of alternative dispute resolution techniques to resolve disputes. Pre-action protocols were adopted in
England and Wales as a result of Lord Woolf's Access to Justice Report with a view to reducing the
demand for court resources and facilitating dispute resolution. In Australia there has been very
limited use of pre-action protocols, but that is about to change. Pre-action protocols have recently
attracted attention in Australia through recommendations from the Victorian Law Reform
Commission, the Federal Attorney-General's Access to Justice taskforce, the New South Wales
Attorney General's ADR Blueprint and the introduction of Bills into the Commonwealth and Victorian
Parliaments. This article reviews the use of pre-action protocols in the United Kingdom and the recent
recommendations for more wide-spread adoption of protocols in Australia. Adoption of pre-trial
protocols has important implications for the courts, legal practitioners and the community. This
article discusses the strengths of the proposed pre-action protocols, such as resolving disputes more
expeditiously and at lower cost, and examines some concerns such as "satellite" litigation and the
front-loading of costs. The article suggests the conditions for the successful adoption of pre-action
protocols in Australia, which may be summarised as a "bespoke" or "tailored" approach that matches
the requirements of the protocol with specific types of case.

Helen Rhoades. - The Family Court of Australia: Examining Australia’s First Therapeutic Jurisdiction.
20 (2) (October 2010) Journal of Judicial Administration 67-80

Established in 1976, the Family Court of Australia was created as a specialist jurisdiction for resolving
family disputes. Incorporated into its design was an in-house counselling (alternative dispute
resolution) service and informal hearing processes, where the usual ceremonial trappings, such as
wigs and gowns, were absent. Underpinning these innovations was a desire to offer disputants a less
adversarial and more supportive environment in which to negotiate the end of their relationship.
Despite this hope, the Family Court quickly garnered significant public criticism, and its judges soon
became the targets of death threats and bomb attacks. This article draws on interviews conducted
with the court's original personnel to investigate this history and the implications of the court's non-
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traditional design elements for the success of its therapeutic justice goals, and asks what lessons can
be learned from the experiences of its early judges for today's problem-solving courts.

Effie Zafirakis. — Curbing the “Revolving Door” Phenomenon with Mentally Impaired Offenders:
Applying a Therapeutic Jurisprudence Lens. 20 (2) (October 2010) Journal of Judicial Administration
81-91

This article considers the application of therapeutic jurisprudence principles in the context of the
recent innovation of mental health courts, which are designed to enhance the "wellbeing" of mentally
impaired offenders. It is argued that mental health courts have the potential to address the
criminalisation of mentally impaired offenders by facilitating positive therapeutic outcomes and
diverting mentally impaired offenders into treatment. In particular, mental health courts can facilitate
successful treatment outcomes by minimising the use of coercion and ensuring that mentally
impaired offenders are accorded a "voice" and treated with dignity and respect. Accordingly, the
mental health court seeks to advance more integrative and holistic approaches to treatment which
ideally should be informed by evidence-based practice. Ultimately, however, the success of any
therapeutic intervention is contingent on mental health courts "brokering" relationships with
community service providers in order to facilitate accessibility to treatment. The recent introduction
of the Victorian Assessment and Referral Court (ARC) List, which aims to consolidate the management
of mentally impaired offenders into a single court, is also briefly examined as a timely and promising
initiative in curbing the "revolving door" phenomenon.

Deen Potter. - Indigenous Youth and Restorative Justice in Western Australia. 20 (2) (October 2010)
Journal of Judicial Administration 92-105

Restorative justice has the ear of the community, legislators and courts. Direct and indirect mediation
between offenders and their victims of crime is a powerful tool and attractively conflates notions of
punishment and rehabilitation through the conduit of shame, empathy and just retribution. However,
when the offender is dislocated from and disinterested in the broader norms and assumptions implicit
in the restorative process then how valuable an exercise is it? For many Indigenous youth in Western
Australia restorative justice can have only a limited impact and application because their life
circumstances and realities are often far removed from a process which seeks to restore participants
to the position that they occupied pre-offence. What is required is a new way of looking at engaging
the restorative justice process so that it has true meaning and practical application to the lives of
these children and their families. To genuinely engage the process at this level will require, first, a
shift in the way these young offenders are viewed and, second, a significant allocation of time, energy
and resources so that transformation can begin.

Kathy Douglas and Becky Batagol. - ADR and Non-adversarial Justice as Sites for Understanding
Emotion in Dispute Resolution: Reporting on Research into Teaching Practices in Selected Australian
Law Schools. 20 (2) (October 2010) Journal of Judicial Administration 106-118

The importance of understanding emotion in dispute resolution is increasingly being recognised in the

literature reflecting upon current legal practices and legal education. Recently, the Australian

academic Michael King pointed to the rise of "emotionally intelligent justice" and the implications for

legal practice and legal education. The contiguous fields of alternative or appropriate dispute
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resolution (ADR) and non-adversarial justice may provide fruitful avenues for bringing emotion into
the legal curriculum. In this article, the authors bring together research exploring the teaching of ADR
in selected Australian law schools with a consideration of their own teaching practices in the field of
ADR and non-adversarial justice. The authors report upon the research findings and explore the
guestions of how the discipline areas of ADR and non-adversarial justice are presently and could
increasingly be used by Australian law schools to teach about emotion in dispute resolution.

Alejandra Hayes and Sandra Hale. - Appeals on Incompetent Interpreting. 20 (2) (October 2010)
Journal of Judicial Administration 119-130

Empirical research has found that inadequate interpreting can have a significant impact on the
outcomes of legal cases. While most interpreting inaccuracies go unnoticed in bilingual cases, with
unknown consequences, some (possibly the most salient ones) have led to appeals. This article
analyses the outcomes of 50 court and tribunal appeals on the grounds of incompetent interpreting
from New South Wales, the Northern Territory, Queensland, Victoria and Western Australia between
2006 and 2008. The findings reveal that even when the performance of interpreters during a trial or
hearing is questioned on appeal, the higher courts are not convinced by the linguistic arguments
regarding the impact of poor interpretation on the witness's or applicant's credibility or the outcome
of the case, unless the interpreting errors are directly related to an issue of specific significance to the
case and constitute jurisdictional error. As a result, this ground of appeal rarely succeeds.

Steven Rares. - What is a Quality Judiciary? 20(3) (February 2011) Journal of Judicial Administration
133-145

A quality judiciary is an essential institution in every society. The role of a judiciary is to adjudicate the
lawful outcome of disputes. The judiciary has a fundamental role in safeguarding the crucial human
right of every member of a society to be protected by the rule of law. The author discusses the need
for a quality judiciary to adhere to the core values of independence, impartiality, integrity, fairness,
transparency and diligence. The author also argues that the real work or quality of courts cannot be
measured by arbitrary business tools such as key performance indicators. Rather, he maintains that
courts should aim to do justice according to law and maintain public confidence in the judicial system.
To do so a quality judiciary should adapt its practices and procedures to meet the demands of the
times. The author goes further to suggest possible solutions to problems arising from the growth of
litigation and its increasing complexity.

Richard Stewart. - The Self-represented Litigant: A Challenge to Justice. 20(3) (February 2011) Journal
of Judicial Administration 146-166

This article looks at the self-represented litigant as a class of litigant, and the challenges that this
particular class of litigant presents for the court. The role of the court in society is discussed at some
length, together with the rule of law. It is suggested that the rule of law directly impacts on the court
and the way in which it discharges its primary societal function. It is advanced that the rule of law
requires the court to abide by the principles of independence, impartiality and fairness. The article
explores the ways in which the court's capacity to discharge its societal function is impaired when it
engages with the self-represented litigant, thus preventing strict compliance with the rule of law.
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Ultimately, it is suggested that the self-represented litigant can properly be viewed as a challenge to
justice.

Susan Armstrong. - Accommodating Culture in Family Dispute Resolution: What, Why and How? 20(3)
(February 2011) Journal of Judicial Administration 167-177

This article contributes to the recent revival of interest in the role of culture in family law processes,
and family dispute resolution (FDR) in particular. After discussing the meanings that are attached to
accommodating culture, the author considers some of the reasons why it is important to consider
culture in the context of FDR. These are: to address some of the challenges of neutrality in the FDR
process; to maximise party control over the process; and to support children’s best interests,
particularly their right to enjoy their culture. The article then draws upon recent empirical research to
illustrate the existing good practice of FDR processes and practitioners to respectfully explore and
accommodate clients' cultural contexts in FDR where this is possible and consistent with the above
objectives, and with legal, ethical and human rights obligations.

Alison Christou. - Issues of Mandate and Practice for Non-adversarial Adjudication. 20(3) (February
2011) Journal of Judicial Administration 178-184

This article examines the continuing rise in importance of non-court public adjudication both within
Australia and abroad. This reality has led to two core challenges related to the position and legitimacy
of those required to undertake this form of dispute resolution. First, an ambiguous mandate can lead
to inconsistency of outcomes and therefore uneven justice for those who utilise these services. The
second related problem is the largely inadequate training made available to public adjudicators across
the course of their careers, which both hampers sector development and contributes to the noted
problem of outcome quality. This article proposes some avenues for approaching these challenges.
Underpinning these is the argument that clearer delineation and recognition of the bounds of non-
court public adjudication will assist in the unification, development and ongoing improvement of this
key growth sector within dispute resolution.

Roger Dive. - Judging in the Land of the Chaotic. 20(3) (February 2011) Journal of Judicial
Administration 185-195

Judicial supervision has been identified as a key component in the success of drug court programs.
There are two aspects to that role — the judge's role as the leader of a diverse team, and the judge's
role in the courtroom and with the participants. In this article the author sets out the structural
arrangements at the Drug Court of New South Wales which support this innovative program, and the
techniques used with participants to assist them in their recovery from long-term addictions.

Tin Bunjevac. — Court Governance: The Challenge of Change. 20 (4) (April 2011) Journal of Judicial
Administration 201-224

This article argues that overworked and overburdened individual judges are not in an effective

position to initiate meaningful and systematic improvements in the quality of the administration of

justice without a supporting judicial institution that would assist the courts in achieving a greater

degree of organisational quality, efficiency, responsiveness and integration. The article provides a
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comparative overview of the Australian, Irish, Canadian, English and Dutch models of court
governance. It is argued that the proposed Judicial Council of Victoria should be modelled on the
Dutch Judicial Council, because it is the only institution that has a broad and unambiguous mandate
to improve the quality of the administration of justice, while at the same time expanding the
independence, self-responsibility and accountability of the courts in the areas of judicial
administration, management, human resources and finances. The author argues strongly against any
models of governance that would maintain internal administrative separation between judges and
court administrators in the courts. Ultimately, it is argued that fully integrated and autonomous court
management — supported by a judicial council — would lead to greater institutional responsiveness of
the courts and improvements in judicial management, innovation, case management and quality of
justice.

Tony Woodyatt. - Allira Thompson and Elizabeth Pendlebury. ¢ Queensland’s Self-representation
Services: A model for other Courts and Tribunals. 20 (4) (April 2011) Journal of Judicial Administration
225-239

The Senate Legal and Constitutional Affairs References Committee report, Access to Justice, has
recently recommended that further research be undertaken into self-represented litigants. The self-
representation service established by Queensland Public Interest Law Clearing House Incorporated
(QPILCH) has now been operating for three years. It provides a useful model for meeting the needs of
such litigants and has begun to accumulate data that will assist in understanding them in a systematic
way. The QPILCH Self Representation Service provides discrete task assistance throughout the
conduct of a litigant's court proceedings rather than one-off assistance at the court door. The
outcome of such an approach is that self-represented litigants are entering the courtroom better
organised and prepared and with a clearer idea of court procedures, possible outcomes and
compliance. This article describes the model developed by QPILCH and suggests a way forward in
relation to work already undertaken.

Les Arthur. - Does Case Management Undermine the Rule of Law in the Pursuit of Access to Justice?
20 (4) (April 2011) Journal of Judicial Administration 240-247

Improving access to justice is the common goal of modern reforms to the civil justice system. Case
Management is the method initiated by the judiciary and law reform bodies to control the conduct of
civil proceedings to ensure that the overriding objective of enhancing access to justice is achieved.
The question posed by this article is, do the principal features of case management undermine the
rule of law? The procedural philosophy underlying case management requires judges to ration the
procedural devices which traditionally have been available to parties. Such rationing will sometimes
impede the ability of a party to acquire facts to support a case or prevent a party from presenting an
arguable case. This article argues that the principled rationing of procedural processes is essential to
achieve effective access to justice without derogating from the procedural fairness which is
fundamental to the rule of law, and that settlement is complementary to adjudication and the rule of
law.
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Marilyn Warren. - Enhancing our Self-perception: 360-degree feedback for judicial officers. 21 (1)
(August 2011) Journal of Judicial Administration 3-7

Relative isolation is one of the characteristics and challenges of judicial practice. In this article, Chief
Justice Warren identifies the systemic factors that contribute to a lack of feedback received by judicial
officers about how they perform their role. To address this need in judicial professional development,
her Honour, as chair of the Judicial College of Victoria, outlines a Court Craft program developed by
the College that incorporates the use of a “360-degree feedback” model. Her Honour draws on her
own experience of the program to elaborate on its success as a valuable learning experience and as
one of developing judicial best practice.

Pamela D Schulz and Andrew J Cannon. - Public Opinion, Media, Judges and the Discourse of Time. 21
(1) (August 2011) Journal of Judicial Administration 8-18

News stories and their headlines, collated and analysed by Schulz, have clearly identified a significant
continuing discourse of time which is being used to critique the work of courts and judges and
influence policy decisions. This article suggests that time discourse is a very powerful influencer in
public perception transmission and suggests ways in which authorities can identify and modify
responses direct to the community. A corpus of sentencing remarks randomly sourced in Australia
from various criminal courts’ websites since 2008 indicates judicial officers appear unaware of the
need to reframe discursive presentations for the community. Sentences appear offender-focused
rather than driven by the need for community reassurance. The authors provide a multidisciplinary
approach using communication and legal perspectives. This unique collaboration, looking into time
and its challenges for authorities which are reliant on public confidence (and funding) provides
evidence that the discourse of time and its construction is used as a major evaluative measure of
those authorities. Sentencing presentations thus may be considered in light of these findings.

Michael S King. - Therapeutic Jurisprudence Initiatives in Australia and New Zealand and the Overseas
Experience. 21 (1) (August 2011) Journal of Judicial Administration 19-33

Problem-solving courts, Indigenous sentencing courts and court diversion programs have become an
established part of the legal landscape in Australia. Australian court programs have been influenced
by similar programs in the United States, Canada and the United Kingdom. A key underlying premise
of these programs is that courts have a role in facilitating offenders addressing underlying issues. The
concepts and practices of therapeutic jurisprudence and restorative justice have significantly
influenced the development of court and legal practice associated with these programs. Research has
found that these programs produce positive outcomes including, in the case of some programs,
reduced recidivism. Ultimately the most significant effect of these programs may be their serving as a
conduit for therapeutic jurisprudence and restorative justice principles to be applied more generally
within the legal system.
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Kathy Mack, Sharyn Roach Anleu and Anne Wallace. - Everyday Work in the Magistrates Courts:
Time and tasks. 21 (1) (August 2011) Journal of Judicial Administration 34-53

Using interviews, surveys and observation studies, this article analyses the types of cases, location of
work, important judicial and non-judicial functions and sources of satisfaction and dissatisfaction with
magistrates’ work. It includes a very detailed analysis of magistrates’ typical work days, describing the
actual amounts of time magistrates report spending on a range of tasks and activities which are part
of their everyday work. While magistrates’ work is dominated by high volumes of in-court work on
criminal cases, there is also considerable unpredictability about the exact nature of work demands on
any given day, though there are consistent patterns over time. The impact of court location and size
on the nature of the work and its organisation is especially important in several respects.

Michael Legg and Nicholas Turner. - When Discovery and Technology Meet: The pre-discovery
conference. 21 (1) (August 2011) Journal of Judicial Administration 54-70

The increasing volume and complexity of discovery of electronically stored information (ESI) has given
rise to attempts to manage the discovery process to minimise cost and delay while still allowing
parties access to evidence needed for their case. An important tool for managing electronic discovery
is the pre-discovery conference. This article draws on United States experience with the pre-discovery
conference to inform Australian practice. The article examines the topics that should be discussed and
resolved at a pre-discovery conference, including: preservation of ESI, scope of discovery, format of
ESI, search strategies and privilege review. However, the pre-discovery conference requires more
than just checking off topics on a list. To be effective the conference requires a fundamental
reorientation of the adversarial system through adopting cooperation and transparency in the
discovery planning process.

Arie Freiberg and Sarah Krasnostein. ¢ Statistics, Damn Statistics and Sentencing.
21 (2) (November 2011) Journal of Judicial Administration 73-92

This article examines the conflict between the principles of individualisation and consistency in
sentencing. While most sentencers adopt a pragmatic position between these two extremes, an
“individualist” approach, exemplified by an “instinctive synthesis” methodology is the dominant
sentencing paradigm. It underlies the ambivalence or antipathy of courts to a wider use of statistics.
This article argues that this approach has encouraged an unpredictable sentencing system which
produces unnecessary appeals and is lengthy and expensive. According more weight to the principle
of consistency by recognising appropriate uses of statistical data may promote sentencing outcomes
which reinforce the rule of law while reducing unjustified complexity in the sentencing task. This
approach would not sacrifice discretion to individualise sentences but would bring information
relating to current sentencing practices to bear on the process of sentencing in individual cases. In
turn, appeals relating to the most common ground — manifest excess/leniency — may be reduced and,
where they arose, be more transparent.



Tamara Walsh. Defendants’ and Criminal Justice Professionals’ Views on the Brisbane Special
Circumstances Court. 21 (2) (November 2011) Journal of Judicial Administration 93-108

Problem-solving courts are said to bring about positive outcomes for defendants, and the community
in the form of reduced recidivism. However, in order for these programs to be replicated effectively,
the successful elements of the programs must be identified. This article reports on the results of a
study at the Brisbane Special Circumstances Court, which was aimed at identifying which features of
the court were intrinsic to its success. The availability of services, and the team approach of the court
players, were considered critical to the court's success by defendants and court staff. It was also
found that, for defendants, caring relationships and a sense of belonging within the court are very
important if they are to engage with the court.

ANDREW J SERPELL. Social Policy Information: Recent decisions of the High Court of Australia. 21 (2)
(November 2011) Journal of Judicial Administration 109-125

Social policy information refers to information used by a judge to assist in determining the social,
economic or other consequences of law developed through judicial decisions. Social policy
information is sometimes referred to as a type of "legislative fact" or as a "social fact". The Australian
law regarding the judicial notice of social policy information is unclear. The High Court has not
expressly acknowledged that it is permissible for judges to consider contentious social policy
information in developing the law, although it seems clear the High Court does so in practice. In any
event, natural justice requirements mean that the parties to proceedings should be given an
opportunity to comment on any social policy information which the court proposes to use, at least
where a reasonable argument might exist that the information is disputable or contentious. Three
recent High Court cases demonstrate several problems with the way social policy information is
received and used in practice. Reference is made to various options for the reform of the current
system for the reception and use of social policy information.
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